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CHAPTER L 
INTBODUOTION. 

§1. The practical utility of adopting a sdentiflc 
method. Science simplifies. Nothing is scientific which is 
not practical. The most practical methods are scientific. 
What form is to the athlete science is to the stndent. In 
fact, sdence as applied to the snbject in hand discovers 
the simplest way of acquiring an understanding of the 
law and points out the line of least resistance in the 
process of handling the mass of knowledge necessary to 
obtain that understanding, and not the least important 
thing is not to handle more than is necessary. 
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2 JUBISPBUDENCE AND INSTITUTIONS 

The variety of phenomena and the infinite multitude of 

individual units which make up the whole of any of the 

suhjects of learning do not by one whit increase the 

genus or the species to which e&ch individual belongs. 

• • » 
These are fixed by nature. Thfe- etee and the ram are 

types of the genus sheep-^iij^' (he representative pairs 

of the typical families aife ^variably reproduced in every 

individual of the thciiiii9lmds that roam the fields. 
. • • • 

It is the same with those things which, though having 
no physicaL*^§t)ence, envelope and permeate all that is 
material/.*: ligature presents endless rounds of repetition 
surely ityhe counted on, and that with but slight variation. 
'•4 teamed judge has said that science appeals to com- 
mon sense for its adoption and Huxley tersely says 
science is nothing but trained and organized common 
sense. 

The province of science is to render the least and the 
greatest of these understandable and to subject all to the 
domain of principles, rules, systems, and it is by these, 
and exactly in the proportion to the progress in this that 
**man hath dominion over the earth.*' 

The Law, that body of rules which envelopes us and 
which we can no more escape than we can elude the air, 
or ignore the changes of seasons, presents no exception ; 
its multitudinous details expressed by finite minds 
through the imperfect medium of words and applied to 
an infinite variety of acts may seem to those unacquainted 
with the special science of Jurisprudence to present a 
mere medley of accidents, a conglomerate mass devoid 
of order. The poet speaks of **The Lawless Science of 
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JUBISPBUDENCE AND INSTITUTIONS 8 

the Law**— "A WUdemess of special instances"— but 
not so— there are no Lawless sciences, the expression is a 
paradox. Science itself is a law, or the law. 

To all persons who acqoire the few simple principles 
of Jnrispmdence and those primary and permanent ideas 
which constitute the fundamental framework of all sys- 
tems of law, the details of any system of municipal 
law (1) are not intricate or hard to master. It is well 
within the powers of the average mind— but many per- 
sons make the mistake of seeking to comprehend the 
mass of rules by a study of the infmite variety of special 
applications without first obtaining a comprehensive view 
of the subject as a whole and thus securing a clear under- 
standing of the fundamental ideas which underlie and 
control all mere rules and precedents. 

One of our great teachers wrote that '^ whoever finds 
the main outlines of the law left obscure is almost certain 
to neglect them, and to content himself with learning the 
practical rules that he can commit to memory, without 
any effort to understand them. He thus increases greatly 
the amount of labor before him, if he does not preclude 
himself from ever mastering the law as a system. It is 
worth any amount of time and trouble • • • to make 
general principles plain'' (2). 

§ 2. Scope of legal studies. To one contemplating a 
study of the laws of any of the modem nations, the task 
may seem one of difficult accomplishment. When one con- 



1 By mnidcipal law to meant the law of a parttcolar state or natton, 
not the law of mmiicipal oorpovatlon, eiUm, tewas^ eta 
>Hamniond*B Blackatone Pref. XIX. 
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4 JUBISPBUDENCE AND INSTITUTIONS 

templates that many of our most familiar principles have 
their origin in the distant past, and their development 
and application illustrated by the incidents involved in 
the history of almost every civilized country influenced 
by Roman and Greek civilization, the difficulty of obtain- 
ing a familiarity with the principles of jurisprudence, or 
the details of the system of actual law, naturally seems 
so great as to be beyond the powers of the ordinary mind, 
but thifi is not a true impression. Jurisprudence is a body 
made up of an astonishingly small number of principles 
and few details. The law of any country even with its 
large number of rules is governed by a comparatively 
few principles which in most cases are a guide to what 
the rule will be. 

The Problem which confronts the author attempting 
anything like a comprehensive exposition of American 
Municipal Law is one requiring the constant application 
of scientific methods, for it is only by these that this 
seeming chaos can be given the order of a system, and be 
made to assume, as it is in reality, a simple, knowable 
system of rules. 

The science which we invoke in this process passes 
under the name of jurisprudence. 

like all of the sciences, jurisprudence is not the result 
of a spontaneous growth, but is the result of slow proc^ 
esses of study, thought, reasoning, by which general prin- 
ciples are discovered, and out of the multitude of single 
instances general rules are formulated which become the 
law applicable to like circumstance when they shall arise. 

Mr. Justice Holmes very graphically pictures the scope 
of the task which lies before the student of the law who 
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JTJKISPRTJDENCE AND INSTITUTIONS 6 

wishes to become a scholar, and then divests it of its 
terrors by pointing ont the manner in which this task 
may with comparative ease be accomplished 

"The means of the study are a body of reports, of 
treatises, and of statutes, in this country and in England, 
extending back for six hundred years, and now increasing 
annually by hundreds. In these sibylline leaves are gath- 
ered the scattered prophecies of the past upon the cases 
in which the axe will fall. These are what properly have 
been called the oracles of the law. Far the most im- 
portant and pretty nearly the whole meaning of every 
new effort of legal thought is to make these prophecies 
more precise, and to generalize them into a thoroughly 
connected systenu The process is one, from a lawyer's 
statement of a case, eliminating as it does all the dramatic 
elements with which his client's story has clothed it, and 
retaining only the facts of legal import, up to the final 
analysis and abstract universals of theoretic jurispru- 
dence. ... 

"The number of our predictions when generalized and 
reduced to a system is not unmanageably large. They 
present themselves as a finite body of dogma which may 
be mastered within a reasonable time. It is a great mis- 
take to be frightened by the ever increasing number of 
reports. . . . 

"Jurisprudence, as I look at it, is simply law in its 
most generalized part. . . . The way to gain a liberal 
view of your subject is not to read something else, but 
to get to the bottom of the subject itself. 

"Theory is the most important part of the dogma of 
the law, as the architect is the most important man who 



Digitized by VjOOQ IC 



6 JUKISPBUDENCE AND INSTITUTIONS 

takes part in the building of a house. The most important 
improvements of the last twenty-five years are improve- 
ments in theory. It is not to be feared as unpractical, 
for, to the competent, it simply means going to the bottom 
of the subject For the incompetent, it sometimes is true, 
as has been said, that an interest in general ideas means 
an absence of particular knowledge" (3). 

Here it is clearly indicated that the first thing to ac- 
quire is a grasp of the frame-work of principles which 
is displayed by the outline of the law and upon this build 
the body rules. 

Another great suggestion made by Justice Holmes is 
that the student avoid attempting to attain a knowledge 
of all systems but apply himself to acquiring i>Ji accurate 
anatomy of one system. 

"The way," he says, *'to study a system of law is not 
to study something else but to go right to the bottom 
of the subject in hand." This sounds very simple, it is 
simple and it is scientific, for, after all, science is only 
common sense applied to existing conditions. 

§3. Iflbthod of treatment. In every extended dis- 
course, and particularly a discourse on law, there are 
certain general principles, fundamental ideas and ele- 
mental words which are implicated in the various parts 
of the work, and in harmony with the foregoing pages we 
will, before taking up the detailed treatment of the 
various topics displayed by the outline, explain these 
general principles and fundamental ideas. This method 



« The Path of the Law, Harvard Law Bevlew, Vol. 10, 467, p. 1887. 
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JTJBISPBUDENCE AND INSTITUTIONS 7 

of exposition is likewise the adaptation of the method 
made nse of by continental jurists and is recommended 
by onr best English scholars. 

Sir Frederick Pollock and Professor Sheldon Amod 
snflSciently describe this method and its effect. Pollock 
says: "Another principle of division is that by which, 
in dealing either with a whole body of law or with a 
substantial department thereof, those principles and 
rules which are found in all or most portions of the sub- 
ject, so that they may be said to run through it, are dis- 
posed of before the several brandies are entered upon. 
Such principles and rules may relate to the nature of 
duties and rights in themselves, to the condition of their 
origin, transmission, and extinction, or to the remedies ap- 
plicable. The setting forth of these matters in advance, 
so as to avoid repetitions and awkward digressions in 
the subsequent detailed treatment is called after the Ger- 
man usage, the General part of the work in hand. In 
the Special part the several topics are dealt with in order 
and the general principles having already been stated, 
only those rules are discussed which are peculiar to the 
subdivision in hand or are in some peculiar way modified 
in their application to its contents. Thus Savigny's great 
work on Boman Law is only the ** General Part'* of his 
projected system. Well framed legislative acts on large 
subjects usually proceed in some such manner from the 
general to the special— thus the first six diapters of the 
Indian Contract Act contains what a continental writer 
would call the General Part of the law of contract; 
namely, rules of law by which the formation, validity. 
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8 JUBISPBUDENCE AND INSTITUTIONS 

and effect of all kinds of contracts alike are governed in 
British India. The other chapters which deal with sale, 
agency and other species of contracts might be called 
the Special Part of the Act. Notwithstanding the obvions 
advantages of this method, it has only gradually and of 
late years come into use among the English lawyers" (4). 

Professor Amos says : ^ ' There is no single topic which, 
when fully treated, does not involve at once the con- 
siderations of Bights, Duties, Procedure, and Penalties. 
But to treat of these elements at once, under each topic 
in succession, must involve endless repetitions and vastly 
increases the bulk. Thus, in English text-books on the 
Law of Bills of Exchange there will be found not only 
a description of the nature of such Bills, and of ihe 
Bights and Duties of the Parties to them, but also an ac- 
count of the Laws applicable to Frauds upon them, and 
to detaining and stealing them, as well as to the modes 
of Pleading and of Evidence in respect of them. . • • 
Thus, in treating of Bights of Ownership in Land, it is 
not possible to avoid constant allusion to certain definitely 
recognized modes of violating those Bights, such as 
Trespass. Yet the topic of Trespass is a large and in- 
dependent one, and will more appropriately fall under 
the Law of Civil Injuries, and that branch of it which 
deals with Torts. Only mutual references, combining the 
two topics, can avoid repetition and omission" (5). 

§ 4. The scientiflc or institntional system. By the in- 
stitutional system is meant a plan of study which at the 



4 Harvard Law Review, pp. 108-0. 
B Amo8^ «'An Eagllsh Code," pp. 33-i. 
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JUBISPBUDENCE AND INSTITUTIONS 9 

outset places before the student an outline of the field he 
is to investigate and the most fundamental principles of 
the science he is to apply and the subject he is to investi- 
gate and by means of this system at all stages of progress 
make clear the correlation and interdependence of the 
various topics. 

All students of the logical science understand that 
modem science invokes the same principles which con- 
stituted the basis of the Aristotelian System of Phil- 
osophy, very concisely expressed by Spencer in his 
"Synthetic Philosophy:*^ 

*'The doctrine that correlatives imply one another has 
for one of its common examples the necessary connection 
between the conceptions of the whole and the part. Be- 
yond the primary truth that no idea of a part can be 
framed without a nascent idea of some whole to which 
it belongs, there is a secondary truth that there can be no 
correct idea of a part without a correct idea of the cor- 
relative whole. There are several ways in which inade- 
quate knowledge of the one involves inadequate knowl- 
edge of the other." 

This is the identical idea now applied by modem (Jer- 
men critics and jurists. It is clearly explained in an 
article by Richard Meyer in the Intemational Monthly 
for May, 1901: 

"What they aimed at, these disciples and successors 
of the great critics, was the same, in spite of their dif- 
ferent fields, in spite of their different natures. They 
aimed at a wholly new kind of comprehension, one es- 
sentially different from what had been previously under- 
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Btood--as essentially different as is the insight into the 
anatomical structure of a plant which the microscope 
gives, from that which the eye had previously permitted. 
No I The difference is still greater. For it is a question 
of a qualitative, not merely a quantitive, progress in 
comprehension. * * 

'^For us there is no longer sudi a thing as compre- 
hension apart from universal context. No isolated 
phenomenon exists any longer, or, if it exist, it can he 
explained from its isolation.** 

In the German schools, the same idea dominates the 
conception of jurisprudence. Falck says: "Science is 
the ohjective and universal meaning of the term, desig- 
nates a body of truths methodically arranged. The 
sciences are divided theoretically into several branches 
or departments, according to the different objects of 
knowledge with which they deal. . . . In this way the 
sum of knowledge which relates to right and law prac- 
tically constitutes the special science of jurisprudence.** 

'* Three things are requisite in order that the repre- 
sentation of the rules of law recognized in a country may 
really deserve the name of a science. First, the principles 
of right and law must be so completely treated that no 
jural relation shall remain unexplained, at least in its 
essential point. Second, the grounds upon which the 
jural truths rest must be convincingly dev^oped. Third, 
and finally, the arrangement of the whole system must be 
carried out, even in its individual parts, according to the 
principles of its internal essential connection and not in 
accordance with an arbitrary scheme. The essential 
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character of the system consists in the union of these 
three qualities: Completeness, depth or fondamental- 
nessy and order/* 

"Jurisprudence/* says Puchta, "is scientific knowledge 
of the system and history of right. The science of right 
[law] has therefore two sides, the one systematical [we 
would say analytical] and the other historical; and in the 
proportional combination of them, the true method of 
jurisprudence consists. But this does not exclude the 
condition that a scientific investigation and exposition of 
right in some particular relation, may proceed pre- 
eminently by the one method rather than by the other. 
It is not a one-sided method of procedure to give promi- 
nence to one side of the whole subject; but the jurist is 
to be called one-sided when he deals with one side of his 
subject as if it were tiie whole of it. The systematical 
knowledge of right is the scientific knowledge of the inner 
connection which unites its parts together. The in- 
dividual part is thus apprehended as a member of the 
whole, and the whole system is viewed as a body that un- 
folds itself in particular organs. ... It is only the 
systematic knowledge of the right that can be regarded 
as a complete knowledge of it . . . Were we to re- 
gard the science of right as a mere aggregate of jural 
propositions we would never be certain that we had made 
it our own in its whole extent; just as a part of a heap 
of stones may be wanting without the spectator becoming 
aware of the defect, whereas, when they are built into a 
work of art, a single stone cannot be wanting without the 
blank becoming manifest. And so it is, conversely, in 
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reference to the precise determination of the outline of 
the whole.'* 

Prof. Hastie, who translates a considerable portion of 
the writings of the modem German jurists, for use in the 
universities of Great Britain, after explaining the rela- 
tive fields occupied by the great German jurists, Savigny 
and Puchta, as representatives of the historical school, 
Falck and Friedlander, as exponents of the analytical or 
systematic school of exposition, says : 

** These elements, notwithstanding their different origin, 
constitute a unity in virtue of their relation to the unity 
of the science. It is their treatment from different points 
of view of that unity which forms the characteristic 
method of this little book. That method is briefly the 
representation of all the rational elements in the science 
as constituting one systematic whole. Such a method, if 
legitimately carried out and successfully realized, is not 
only a convenient guide to the synoptic arrangement and 
study of the science, but the principal means of giving 
prominence and certainty to its constituent truths. If the 
relations of its parts are shown to be real, and are realized 
in their inter-oonnection, every part of the science thus 
established will give cohesion and stability to every other 
part and to the whole. 

**This is what the Germans mean by EncyclopsBdia as 
a method of science, and even as the highest culminating 
method of reason, in its ultimate determination of truth. 
It is this idea which, in its varied application to the dif- 
ferent departments and details of empirical knowledge, 
has been gradually making all knowledge systematic, and 
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nnitiiig it into an organic whole. The conception prac- 
tically evolved and applied in England by Bacon and later 
thinkers, has been more methodically dealt with in Ger- 
many by her recent masters of thought, and more 
formally applied by workers in detail to their special 
sciences. The Encyclopaedic Method has thns been sys- 
tematically applied by the German jurists to their proper 
science, and much of their success as comprehensive and 
original thinkers and investigators has been due to it. 
In view of that success, and especially of the degree in 
which they have thus been guarded against one-sidedness 
and the aberrations of a partial method, it seems more 
than time that both the name and the reality of Juristic 
Encyclopaedia, should be introduced into England. 

*' Juristic Encyclopaedia is not only the proper scientific 
form of introduction to the science of jurisprudence gen- 
erally, but it is also the appropriate disciplinary prepara- 
tion for the systematic study of positive law. It stands 
to it in a relation analogous to that of mathematics to 
the physical sciences, or of grammar to the details of the 
several languages. It may thus be said to exhibit the 
definitions, axioms, and forms of proof, or the elements, 
rules and relations involved in all legal systems. The 
urgency of its requisiteness and the degree of its avail- 
ability will depend upon the character and constituents 
of the particular system under consideration. But it is 
xmiversally felt and acknowledged that there is no system 
in relation to which the student so much requires the help 
and guidance of introductory discipline and conscious 
method as that of English law. English law, says Mr. 
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« 

Frederic Harrison, 4s of all the systems of law that one 
which mo&t requires a scientific introduction by a train- 
ing in principles.' Mn Austin has also well said: *To 
the student who begins the study of the English law with- 
out some previous knowledge of the rationale of law in 
general, it naturally appears an assemblage of arbitrary 
and unconnected rules. But if he approach it with a well- 
grounded knowledge of the general principles of juris- 
prudence, and with the map of a body of law distinctly 
impressed upon his mind, he might obtain a clear con- 
ception of it as a system or organic whole, with com- 
parative ease and rapidity.' '* 

In like manner, Mr. Phillips, in his able and inde- 
pendent discussion of jurisprudence, says : 

*'I firmly believe that the intolerable aridity usually 
attributed to legal study is entirely due to the infatua- 
tion with which the student usually persists in exploring 
the details of his science before he comprehends its out- 
lines. What every jurist has first to do is to make him- 
self master, not of the law itself, wliich may be pernicious 
and must be imperfect, but of that great system of jural 
problems which forms the framework of all law, and 
which, as it arises out of the conditions of human ex- 
istence, must retain its importance while the human race 
survives. • . . To all this nothing further need be 
added to justify an attempt to meet such a crying prac- 
tical want, and to remedy in some measure such deplor- 
able unscientific confusion. It is confidently claimed for 
the following pages, notwithstanding their foreign origin, 
that the simplicity, comprehensiveness, and vitality of 
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the sdentific conceptions they present are fitted not only 
to gnide the student along the great open highway of 
jurisprudence, but to conduct hun intelligently to all the 
special fields of law— English, Scottish, American, or 
however named— that he may desire to reach and to 
cultivate/' 

§ 5. The same: Views of American scholan. The 
late Dr. Hammond, who is universally acknowledged to 
be one of our greatest legal scholars, points out the car- 
dinal defect in our legal education in the following terse 
language: '' Another matter which seems to me of great 
importance, but in which our courses have heretofore been 
signally deficient, is the teaching of law as a system. In 
schools of the first rank, where each of a dozen different 
branches of the law is admirably taught, not a single 
lecture or recitation, from the beginning to the end of 
the year, is heard upon the connection between these, the 
classification of the law, or the relation of these parts 
to the whole. The graduate of such a course may know 
perfectly the rules of contract, or torts, or equity, etc., 
but when a case arises in real life he can never be sure 
that there is not lurking somewhere in the vast fields 
of law a rule that may bear upon the facts presented, and 
change their entire meaning. No man can be a safe coun- 
selor, or even feel reliance on his own judgment, while 
his knowledge of the law is thus confined to its detached 
parts. I do not mean that the student must learn all the 
law. Such a requirement would be absurd. It is as true 
of the law as of every other subject of human knowledge 
that a good education consists not merely in knowing the 
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most necessary part of it, but equally in knowing the 
existence of that larger part that lies beyond. The most 
hopeless ignorance of a subject is that which, knowing 
some little comer or fraction of it, takes that for the 
whole, and knows not its own ignorance of the rest. The 
only fatal ignorance is that which knows not where to 
look for information" (6). 

The tendency of most recent thought to return to the 
scientific method may be gathered from the following ex- 
tract from an article by Professor Monroe Smith, of 
Columbia College (7) : 

^'In a period of educational experiments, such as that 
through which we are now passing in the United States, 
it is of interest to consider the phases through which legal 
education has passed in Europe. Office training, the text- 
book system, the lecture system and the case system are 
all very ancient things; and there is hardly any con- 
ceivable combination of these systems that has not existed 
in Europe at some time within the last twenty centuries. 

**Two thousand years ago the young Roman who de- 
sired to learn the law associated himself as auditor with 
a jurist of established reputation." . . . 

'*With all this, there were books to be read. . . . 
There were already standard treatises; systematic pre- 
sentations of the civil (or as we should say, common) 
law, monographs on special topics, and above all, collec- 
tions of the decisions rendered by eminent jurists which 
had been accepted as authoritative precedenti. 



• Soathtrn L. Rev. 422 (1S81). 

T Columbia Unlriefnlty Quarterly, March, 19Q2. 
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''There existed also, at the close of the republican 
period^ the begimiings of systematic instruction. • • • 
It was already customary to give to beginners a general 
view of the whole field of the law. Servius Sulpicius for 
example 'was grounded (institutus) by Balbus Lucilius, 

but was chiefly instructed by Gallus Aquilius' 

Under the Empire regular law schools were estab- 
lished. • • • In the first year the students heard lec- 
tures setting forthy in outline, the leading principles of 
the civil and praetorian law or, as we should say, of com- 
mon law and equity. The famous Institutes of Gains are 
thought to be such a course of lectures. During the re- 
mainder of the first year and through the second, the 
praetorian edict was expounded, chapter by chapter, with 
illustrative cases, and the more important parts of the 
civil law were developed in the same way. The third 
year t: ^;. devoted wholly to the discussion of leading cases 
in all branches of the law. A fourth year was given to 
private study. 

"We may conjecture that in the second, third and 
fourth years much reading of standard commentaries and 
much study of cases were required. If we are to judge 
by results, no better system of legal training has ever 
existed; for this system produced the great jurist- judges 
of the third century— Papinian, Paul and Ulpian. 
Justianian made no change in the system, except to fur- 
nish authoritative texts, and to lengthen the period of 
class work by one year.'' . . . After explaining the 
methods in vogue in Germany, he adds : 

"The European university clings to the good old habit 
of helping the student to correlate his courses and to 
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see the law as an entire system by starting him in his 
studies with a general view of the whole field (Encyclo- 
padie), or at least of the entire private law (institntes). 
The dominant view in American law schools at the pres- 
ent time is that such a course, if given at all, should be 
given at the end rather than at the begiiming of the legal 
curriculum. It is said that it is of no use to furnish a 
student with a set of mental pigeon holes until he has 
something to put in them; but it is perhaps possible to 
put in each just enough to determine its character and 
to serve as a nucleus for further deposits. 

'^As far as the Boman law was concerned, Gains was 
rather successful in doing precisely this thing. It was 
said, again, that such a course, given at the beginning, is 
opposed to the inductive principle.' Perhaps, however, 
there is no one principle of education by which alone we 
are to be saved from unscientific thinking, and perhaps 
we are overworking the inductive principle. At least, 
there is no question that such a course should be given 
somewhere in the curriculum and in most of our law 
schools it is not given at all.'' . . . 

** Again in all the European universities legal history 
is taught with a thoroughness which has no parallel in 
our American education. The case system is said to be 
a historical system, but it gives only a history of special 
doctrines. It affords no view of the development of the 
law as a whole." . . . He concludes: 

"European law faculties may with advantage make use 
of our case system— if we call that ours which existed 
at least sixteen hundred years before America was dis- 
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oovered— and we may, with profit, imitate their historical 
and systematic treatment of law and their seminaries. '^ 

If reflection is given to this subject, greater meaning 
is f onnd in the often quoted expression of Lord Boling- 
broke (tanpo 1736) : 

"There have been lawyers that were orators, phil- 
osophers, historians; there have been Bacons and Claren- 
dons. There will be none snch any more, till men find 
leisure and encouragement for the exercise of this pro- 
fession by climbing up to the vantage ground, so my Lord 
Bacon calls it, of science. Till this happen, the profes- 
sion of law will scarce deserve to be ranked among the 
learned professions; and whenever it happens, one of 
the vantage grounds to which men must climb, is meta- 
physical, and the other, historical knowledge. . . • 
They must trace the laws of particular states, especially 
of their own, from the first rough sketches to the more 
perfect draughts ; from the first causes or occasions that 
produced them, through all the effects, good and bad, 
that they produced/' 

§ 6. Objects of historical and comparatiye study of law. 
The object of historical study, aside from the interest 
every scholar naturally feels is to ascertain the germs 
and development of legal ideas, in order to determine 
which of them have survived, and whether, of those which 
have perished or lie dormant, there may not be some of 
value and worthy of present adoption. The most remark- 
able instance of this sort of review is given us by the 
course pursued by the founders of this Eepublic, for as we 
shall see, there is scarcely an idea made use of as an ele- 
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ment in the new government wHch was wholly and en- 
tirely new; whereas, there are several important, dis- 
tinctive features in the American Constitution, the appli- 
cation of which had been advocated and successfully re- 
sisted for centuries. 

The utility of the comparative study of legal phenomena 
consists in discovering the similarity or divergence of 
the development and discovering thereby how the dif- 
ferent social organizations or nations differ, and how 
elemental institutions obtained a footing and the develop- 
ment of one sort in one community and a different one in 
another. 

Most students who have reached the age where they 
would naturally read a discourse of this character have 
heard of the different schools of study called the histori- 
cal schools, analytical schools, and an impression seems 
to prevail in some quarters that there is antagonism be- 
tween them and that the one is preferable to the other. 
The truth is, they are not independent methods. There 
can be no such thing as independent historical research 
which excludes the analytical discrimination necessary 
to distinguish things from each other, and essential to 
the comparison of subjects. 

The primary function of the historical method is the 
discovery of the existence of facts. The primary func- 
tion of the analytical method is the differentiation of 
things, and their arrangement into classes and subclasses *, 
or, in other words, analysis is one of the processes of clas- 
sification, and when applied in combination results in 
what is known as the inductive system of exposition, 
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which necessarily involves the metiiiods or processes of 
analysis and synthesis in the creation of on orderly 
exposition. 

That this conception of these methods is the oonect 
one finds confirmation in the Trritings of one of onr 
greatest scientific jurists^ wherein, speaking of Bentbam, 
he says: 

'^He (Bentham) employed, however, the trae analytical 
and inductive methods by which alone the Science of 
Jurisprudence could be brought into existence" (8). 

§ 7* The first principle of logical science* It was the 
organization of these methods into a system which con- 
stituted Aristotle's great achievement, and introduced the 
order of a science as applied to all original investigation 
and exposition. Whether consciously or unconsciously, 
this is the process of definition. One of our greatest 
jurists has emphasized the importance of this primary 
conception, and indicated its application to our law. 
James Wilson, in his lectures before the Pennsylvania 
Law School, says: 

'*You have heard much of the celebrated distribution 
of things into genera and species. On that distribution, 
Aristotle undertook the arduous task of resolving all 
reasoning into its primary elements; and he erected, or 
thought he erected, on a single axiom, a larger system 
of abstract truths, than were before invented or perfected 
by any other philosopher. The axiom, from which he sets 
out, and in which the whole terminates, is, that what- 



• AmoB' An Engllfih Code, p. 201. 
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ever is predicated of a genius may be predicated of every 
species contained under that genius, and of every in- 
dividual contained under every such species. On that 
distribution likewise, the very essence of scientific defini- 
tion depends: for a definition, strictly and logically 
regular, "must express the genus of the thing defined, 
and the specific difference, by which that thing is distin- 
guished from every other species belonging to that genus* 
... By definitions, if made with accuracy— and con- 
summate accuracy ought to be their indispensable char- 
acteristic—ambiguities in expression, and different mean- 
ings of the same term, the most plentiful sources of error 
and of fallacy in the reasoning art, may be prevented; 
or, if that cannot be done, may be detected. But, on the 
other hand, they may be carried too far, and, unless re- 
strained by the severest discipline, they may produce 
much confusion and mischief in the very stations which 
they are placed to defend. ... By some philosophers 
definition and division are considered as the two great 
nerves of science. But unless they are marked by the 
purest precison, the fullest comprehension, and the most 
chastised justness of thought, they will perplex, instead 
of unfolding— they will darken, instead of illustrating, 
what is meant to be divided or defined. A defect or in- 
accuracy, much more an impropriety, in a definition or 
division, more especially of a first principle, will spread 
confusion, distraction, and contradictions over the re- 
motest parts of the most extended system '^ (9). 



• Wilson's Works, pp. 51, 50, 52. By division Justice Wilson means 
classification. 
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§ & Origin and earliest manifestation <tf law. Law 
grows spontaneonsly, and among a free people is oon- 
tinnally adjusting itself to the needs and wants of so- 
ciety. Indeed^ the history of the past has shown that 
not all the efforts of monarchs have heen able to check 
this spontaneous growth of law. As we proceed it will 
become clear that there is a great difference between 
law and jurisprudence. Law is the subject matter upon 
which jurisprudence operates. The province of the legis- 
lator is to adjust the form of the expression of the law 
to the needs of the present conditions. The province of 
jurisprudence is to discover the fundamental principles, 
and to give such form and order to the body of law as 
will better enable those who adiminister it to understand 
and apply its rules and principles. 

The most logical method of exposition is at the earliest 
I>ossible moment to bring into view the most fundamental 
conceptions, those ideas which have operation in every 
part of the subject, and to present as early as i>ossibIe 
an outline which shall display the whole field which the 
student will be asked to investigate. These outlines in 
their synoptical form have been placed at the head of 
this chapter. Our present task will be to make these out- 
lines clearly understandable. This can only be done by 
showing the development of the prindplea upon which 
they are based. 

The principles of law and jurisprudence have had an 
historical development. They cannot be understood 
apart from their evolution. It will therefore be neces- 
sary to notioe the development of law sufficiently at least 
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to enable the reader to understand not only the begin- 
nings of law, bnt the beginning of that science which has 
especially to do with law, and it will be well at the be- 
ginning to state what in condosion we shall hope to make 
plain, namely, that, the jnrispmdence of a oonntry is the 
true exponent of its civilization. 

We can imagine a condition existing among men where 
there was no rule imposed or regarded by which the con- 
duct of one towards the other was regulated, but this 
condition is so remote as to be beyond the pale even of 
tradition. The development of man from the rude 
primeval state is a subject concerning which even the 
greatest scientist can only conjecture. Man has existed 
as a gregarious animal and a social being for many cen- 
turies beyond the most remote tradition, but modem 
science does not admit of a political state of nature an- 
tedating society. 

There have been those who have talsen the individual 
as the original unit of society, but this theory cannot be 
justified by actual facts. Indeed, Professor Amos tells 
us: "From the most opposite poles of thought— as for 
instance, from such diverse writers as Auguste Comte, 
Sir H. Maine, and Professor Maurice— a remarkable con- 
sensus of testimony has appeared within the most recent 
times to the effect that the integral constituent or atomic 
element of human society has ever been and is, not the 
individual citizen, but, the corporate Family'* (10). 

§9. The earliest foundation of government. Tho 
germs of modem civilization lay in the seed of law. When 



10 Amos' '*An Englteb Code," p. 214. 
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several agreed that they would observe a certain rule 
of conduct, or when one said to the other '*Tou must do 
this or that," then you have the beginnings of a social 
state which has gradually developed into what we term 
civilization* 

A very considerable body of law may exist without 
reaching that stage of development which is understood 
when we use the word civilization, and law and civiliza- 
tion may to a considerable extent develop before any- 
thing appropriately termed jurisprudence is brought into 
existence. Law and civilization are so intimately blended 
that the former is necessarily implicated in the latter. 

In this age we are so accustomed to see science leading 
the way of progress that we fail to observe that there 
was an immensely long period when instinct was the 
guide and accident the only pathfinder. It is a long step 
from this period to that where reason is directing em- 
piricism and experiment Ages of real progress in a true 
civilization intervened before the time was reached when 
assumed postulates did not satisfy, and there arose those 
who demanded a reason for all things, and inductive 
reasoning was fairly established as the basic principle 
of science. 

While as has been truly said, Aristotle Platonizes, that 
is to say, draws much of his system from others, yet it 
may be truly aflSrmed that modem science had its birth 
with Aristotle, and no branch of science received a greater 
impulse than that department of learning within the scope 
of the word jurisprudence. 

However interesting the study of the manners, customs 
and institutions of the more ancient communities, the 
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initial poisi in the development of modem law and gov« 
ermnent is to be fonnd in that oommnnity of Hellenic 
states snrTOimding the Aegian Sea, and this real initial 
impnlse which^ thongh at times it seems to have lost its 
momentum, has at all times and in all parts of the occi- 
dental world influenced the course and progress of that 
civilization of which the Law and Jurisprudence of the 
United States is a lineal descendant 

It would be futile to attempt in a work of this character 
to trace the growth of ancient law, even in those early 
communities which made direct contribution to Grecian 
and Roman law, and indeed something more useful can 
be done. These facts and events are the elements of our 
Histories of the Roman Law, Beyond this the woi^ of 
Sir Henry Maine furnish ample information. There is, 
however, a higher reason; the great and fundamental 
ideas of jurisprudence are not events or facts of the kind 
noticed by the Historian, and may be entirely passed by, 
or but obscurely noticed, by one who is a faithful historian. 

The great elements of jurisprudence are the philosoi^c 
investigation, comprehensive instructions and scientific 
exposition, which bring into clear view the great and 
permanent principles which are fundamental and con- 
trolling, and against which ordinary legislation strives 
in vain, and to which societies must and will conform (11). 



n Amos' ''An English Code/' p. 68. "Saylgny's leading position is that 
the largest portion of the Law of eyery Nation is the exact product and 
measure of the whole National character and temper; that eadi de- 
ment of that Law has a real, though often secret and undecipherable, rda- 
tion to the whole, as well as to aU the coitral characteristic Institutions 
of the Nation; that the study of a mature System of Law is something 
ftir more than a mere committing to memory of a number of Legal Bules, 
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If these thingB can once be clearly seen and firmly 
grasped, all the varying minntisB of rules and minute 
variety of application cannot confuse, and may be easily 
understood 

Modem science has determined with reasonable cer- 
tainty that the first eystems of law were based upon the 
assumption of i>ower on the part of those who assumed 
to control the affairs of society. The same scientists 
have also agreed that as societies have become en- 
lightened, civiliasation developed, and the modem ideae 
of liberty have obtained foothold, the assumption^of this 
right to command has given place more or less c(»npletely 
to the idea of agreraient as the basis of organized so- 
ciety. Herein lies the controversy concerning the divine 
right, original compact, and consent theories, whidi will 
be examined in subsequent pages of this work. 

The student who desires to investigate the earliest 
forms of manifestations of law will perhaps accomplish 
his purpose as well by selecting some ancient system with 
well marked characteristics as an example, and then by 
comparison with other systems ascertain whether or not 
the evolution in difiierent parts of the world displays a 



ftnd ImpUei a profound fomiliarity witb a few leading prindpleB on the 
one band* and with the mode of their appUoation to an infinite variety 
of detaUs, on the other, he held that the Roman Lawyers of the best 
period ezliibited their ezceUenoe pre-eminently In this,— that for than 
Theory and Practice were never separated, their Theory being fiishioned 
ready for immediate application, and their Practice always ennobled by 
sdentiHc treatment In every principle they saw at once an Instance of 
its application ; In every legal situation they saw at once the Rale which 
was applicable to it And their mastery of their art Is most conspicuous 
In the ease witb wliidi they travelled firom the General to the Particular 
and from the Particular to the General.' *' 
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variety of primitive forms of social order, and wherein 
lie the diaracteristic differences. 

Sir Henry Maine, whose discourse on Ancient Law 
enjoys the highest reputation, affirms that '^Theories 
plansihle and comprehensive, hnt absolutely unverified, 
such as the law of nature or the social compact, enjoy a 
universal preference over sober research into the primi- 
tive history of society and law/' As before remarked, 
such theories are mere assumptions. In the nature of the 
case they are incapable of proof, and in the light of 
modem science the social compact theory as an original 
institution of law is too improbable to be seriously con- 
sidered. So far as history and reasonable conjecture may 
guide, it may be regarded as established that the earliest 
theory as a basis for the exercise of governmental 
authority was in some manner based upon religion, and 
traced its title through divine authority. Its basis in fact 
has in almost all ages been force and fraud. 

Professor Maine's statement may be taken as the basis 
of comparison, and the student or scholar may consider 
in connection with it the Ancient Hebrew Society, Oriental 
Communities, as well as the more modem Grecian, Boman 
and other European States. It is believed that a com- 
parative study will discover that in all of them the divine 
sanction is in some form or other invoked as a justifica- 
tion and' authorization of the assumption of the reins of 
government. At precisely what point men began to ques- 
tion the basis for this assumption, and to assert the 
opposite theory which has become the basis of modem 
civilization, is of course difficult to determine, but as we 



Digitized by VjOOQ IC 



JUBISPBUDENCE AND INSTITUTIONS 29 

shall see, this idea had obtained a footing as early as the 
age of Homer. 

Professor Maine says: '^The earliest notions con- 
nected with the conception, now so fnlly developed, of a 
law or rule of life, are those contained in the Homeric 
words "Themis'* and "Themistes/' "Themis," it is 
well known, appears in the later Greek pantheon as the 
Goddess of Justice, bnt this is a modem and mnch de- 
veloped idea, and it is in a very different sense that 
"Themis" is described in the "Iliad" as the assessor of 
Zens. It is now clearly seen by all trustworthy observers 
of the primitive condition of mankind that in the in- 
fancy of the race men conld only account for sustained 
or periodically recurring action by supposing a personal 
agent. Thus, the wind blowing was a person, and of 
course a divine person; the sun rising, culminating and 
settling was a person, and a divine person; the earth 
yielding her increase was a person, and divine. As then, 
in the physical world, so in the moral. When a king 
decided a dispute by a sentence, the judgment was as- 
snmed to be the result of direct inspiration. The divine 
agent, suggesting judicial awards to kings or to gods, 
the greatest of kings, was THEMIS. The peculiarity of 
the conception is brought out by the use of the plural. 
THFiMTSTES, Themises, the plural of Themis, are the 
awards themselves, divinely dictated to the judge. Kings 
are spoken of as if they had a store of ' ' Themistes' ' ready 
to hand for use ; but it must be distinctly understood that 
they are not laws but judgments, or to take the exact 
Teutonic equivalent, * * Dooms. " " Zeus, " or the " Human 
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Elng on Earth,'' says Mr. Grote, in his ^'History of 
Oreeoe," ''Is not a lawmaker bat a judge. He is pro- 
vided with ' ThemisteSy ' bnt consistently with the belief in 
their emanation from above, they cannot be supposed to 
be connected by any thread of principle; they are sepa- 
rate, isolated judgments.'' 

Even in the Homeric poems we can see that these ideas 
are transient Parities of circmnstanoe were probably 
more common in the simple mechanism of andent history 
than they are now, and in the snccession of similar cases 
awards are likely to follow and resemble eadi other. 

Here we have the germ or rudiment of a custom, a 
conception posterior to that of Themistes or judgments. 
However strongly we with our modem associations may 
be inclined to lay down a priori that the notice of a cus- 
tom must precede that of a judicial sentence, and that a 
judgment must aflSrm or punish it8 breech, it seems quite 
certain that the historical order of the ideas is that in 
which I have placed them. 

The Homeric word for a custom in the embryo is some- 
times ''Themis" in the singular; more often "Dike," 
the meaning of which visibly fluctuates between a "judg- 
ment" and a "custom" or "Usage." Nrf^uw, a Law, so 
great and famous a term in the political vocabulary 
of the later Greek society, does not occur in Homer (12). 

This notion of a divine agency suggesting the "The- 
mistes" and itself impersonated in Themis must be 
kept apart from other primitive beliefs with which a 
superficial inquirer might confound it. The conoeptioQ 



la Maine's "Andent Law/* p. 4, et seq. 
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of the Deity dictating an entire code or body of law, as 
in the case of the Hindoo Laws of Mann, seems to belong 
to a range of ideas more recent and more advanced. 
*'Themis" and '^Themistes" are mnch less remoftely 
linked with that persnasion which dnng so long and so 
tenacionsly to the hmnan mind, of a divine inflnence 
nnderlying and supporting every relation of life, every 
social institntion. In early law, and amid the rudiments 
of political thought, symptoms of this belief meet us on 
all sides. A supernatural presidency is supposed to con- 
secrate and keep together all the cardinal institutions 
of those times, the State, the Bace, and the Family. 
Men, grouped together in the difPerent relations which 
those institutions imply, are bound to celebrate periodi* 
eally coimnon rites and to offer common sacrifices^ and 
every now and then the same duty is even more sig- 
nificantiy recognized in the purifications and expiations 
which they perform and which appear intended to depre- 
cate punidmient for involuntary or neglectful disrespect." 
The student will not fail to observe the modem con- 
ception of law wiU not coincide with the ancient idea. 
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CHAPTER n. 
PBDTOIPLBB OF BIGHT, LAW, AND OOVEBNIIENT. 

§10. American law. American law is the resxQtant 
prodnct of the world's progress in the domain of Juris- 
prudence and Politics (1). In its highest aspect and 
most permanent form, it is a great body of doctrines and 
principles drawn from the water-shed of the woiild's 
civilization (2)« The sodeties which united to form the 
American Nation, came together from many lands and 
came imbued with diverse ideas of Religion, Law, and 
Liberty. They became a people under the stress and 
pressure of causes impelling them thereto, under peculiar 
conditions^ they ultimately created the Government which 
now endures and based it upon principles never before 
made the foundation of a great Nation. 

This constitution was not modeled after any other 
which had existed. The statement of Madison is quite 
true, that ^^had no important step been taken by the 
leaders of the Revolution for which a precedent could not 
be discovered, no government established of which an 
exact model did not present itself, the people of the 



1 See infra, Sources and Systems of Law. 

3 The truest gauge of a nation's ciyUisation is its system of Jurispru- 
doice. Baldwin's Modern Political Institutions, 293; see also Guliot 
mst. Civilisation, ch. & 
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United States Trould, at this moment, have been ntim- 
bered among the melancholy victims of misguided coun- 
sels; mnst at best have been laboring under the weight 
of some of those forms which have crushed the liberties 
of the rest of mankind. Happily for America, happily, 
we trust, for the whole human race, they pursued a new 
and more noble course. They accomplished a revolution 
which has no parallel in the annals of human society. 
They reared the fabrics of governments which have no 
model on the face of the globe*' (3). 

§ 11. United States a leader in the science of govern- 
ment. The framers of the constitution of the United 
States approached the task of framing a national con- 
stitution with an equipment for such work which could 
not have been so well gained in any other manner than 
by the experience of the decades which intervened be- 
tween the time when the alliance between the colonies first 
became a real union and the time when it became apparent 
to all that the confederation between the states lacked 
entirely the national character. It was then that the 
architects of the new nation began seriously the work of 
selecting the fundamental principles as materials and the 
theories for framing them into a new form of Govern- 
ment (4). They were thoroughly appreciative of the 



s Federalist, No. 14. 

«Hr. Jostice WUwm, in his opening lecture (before the Law School 
now the Uniyersity of Pamsylvania) said: "The foundationa of polit- 
ical tmth have been laid bnt lately ; the genuine science of goTemment, 
to no human science inferior in its importance, is indeed but in its in- 
fancy, and the reason of this can be easily assigned. In the whole annals 
of the Trans-Atlantic world, it will be difficult to point out a single in- 
stance of its legitimate institution. I will go further, and say that among 
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peculiarity of their situation in the condition of equality 
of the citizens and the opportunity there and then open 
to them to create a National Government on such prin- 
ciples as the people choose to approve. 

They were thoroughly alive to the dignity of the posi- 
tion, the magnitude of their undertaking, and the probable 
effect of their experiment upon the nations of the 
world (5). 

§ 12. Bight and law, jural conception. Every society 
where right and law are respected must be organized 
upon and operated in conformity with certain funda- 
mental axioms or principles of Bight, Law and Govern- 
ment. Beflection makes it obvious that the absolute 
monarch cannot admit the principles which obtain under 
a constituion where prerogative is limited by compact 
and charter and that a republic of equal citizenship can- 
not subscribe to the idea of the omnipotence or supremacy 
of even the legislative branch of Government. The 
builders of this nation were confronted with this great 
fundamental question. There were many conflicting 
theories and out of these they created a new Government 
on a new model, differing fundamentally on all the great 
parts of its structure and widely on subordinate details of 



all the political writers of the Trans-Atlantic world It will be difflcolt to 
point oat a single model of its unbiased theory.*' 1 Wilson's Works (last 
•d.), 20» quoted by Simeon Baldwin, American Bar AssocIatlon« Bep» 
(1889). 

• Mr. Wilson said in the PennsylTsnia convention of 1787 : ^y adopt- 
ing this constitution we shall become a nation ; we are not now one. We 
shall form a national character; we are now dependent on othera** He 
proceeded with a remarkable prediction of the influence which American 
freedom would exert upon the Old World» Elliott's Debates* toL II» p. 626w 
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property jurisdiction and procedure. '*In every legal 
system, there is to be found a great hierarchy of leading 
principles— commencing at the central Institutions of the 
Family, the State, Ownership, Contract, and Procedure, 
and proceeding to the order, next in succession, of Bights 
and Duties, and Acts and Events giving rise to Bights 
and Duties, till the finest modifications are reached in 
the accurate delineation of Bij^ts and Duties as de- 
pendent on an indefinite variety of states of fact/' Amos 
on Eng. Code, p. 68. 

What then is the American Jural conception of Bight 
and Lawf Quite frequently, if not generally. Law and 
Bight are treated separately, thereby obscuring the 
truth that they are correlatives which can no more exist 
apart than can a shadow exist without light and sub- 
stance; Bight is the result of Law; Law the life and 
light of Bight. * * The words which denote the instruments 
and materials of legislation and the subject-matter of 
jurisprudence are Law, Sanction, Title, Bight, Obliga- 
tion. The definitions of these five terms may, indeed, be 
regarded as a single definition, for the things denoted by 
these five words are merely the same thing looked at from 
different sides: at least they are correlative ideas, in- 
dissolubly connected parts of the same indivisible whole. 
The definitions of these terms which we proceed to give 
are their definitions, it is to be observed, as used in juris- 
prudenoe, that is, in the exposition not of natural or 
moral laws but of positive or political laws, and are ac- 
cordingly unconnected with the hypotheses of any par- 
ticular school of Ethical speculation. . • . ''Every 
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Right implies law by which it is created, a Title to which 
it is annexed, a Sovereign by whom it is enforced, a 
sanction by means of which it is enforced, a person in 
whom it resides, and a person on whom a correlative ob- 
ligation is incumbent The same, mutatis mutandis^ may 
be said of every relative Obligation." Posters Gains, 
p. 2. The word Bight is here used as a substantive and 
not as an adjective indicative of a moral quality to be 
contrasted with bad, iniquitous, etc. (6) The necessity 
and utility of this inquiry is plain. James C. Carter, long 
recognized as a leader of our bar, says: '^ There is one 
branch of legal study quite essential, as I think, in the 
making of a thorough lawyer, to which I fear sufficient 
importance is not attached in the schools, and coQceming 
which no little misapprehension exists. I mean the ele- 
mentary inquiry what law really is, and the sources from 
which it proceeds. The mind so constantly views it as 
something to be obeyed, that it is naturally taken to be a 
command, or a body of commands, proceeding from the 
supreme power in a State; and such it has been defined 
to be by the highest authorities, among them Blackstone 



• "We may therefore define a l/egal right,* in what we shall hereafter 
fiiee is the strictest sense of that term, as a capacity residing in one man of 
controlling, with the assent and assistance of the State, the actions of 
others." 

"If the expression of widely different ideas by one and the same term 
resulted only in the necessity for these clumsy paraphrases, or obviously 
inaccurate paraphrases, no great harm would be done ; but unfortunately 
the identity of terms seems irresistibly to suggest an identity between 
the ideas which are expressed by them." Holland Juris., p. 72-73. 

"All legal right and wrong had its origin after huluan society was 
put in motion and began to reflect and act To talk of Law and Right 
as applied to mankind at a supposed time anterior to society beginning 
to think and act is a contradiction in terms." Keener*s Selections Juris., 
p. 13. 
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and AnstiiL I have long thought this to be a serious 
error. It might, indeed, be admitted to be true in respect 
to statutory law; but this constitutes an extremely small 
part of the body of our jurisprudence. The bulk of our 
law is composed of those unwritten precepts and rules 
which are recognized and enforced as law by the judicial 
tribunals, irrespective of any legislative sanction. The 
writers I have named assume that the legislature really 
adopts and enjoins obedience to the precepts and rules 
declared by the courts'^ (7). 

'^Savigny's leading position is that the largest portion 
of the law of every Nation is the exact product and 
measure of the whole National character and temper (8), 
that each element of that Law has a real, though secret 
and undecipherable, relation to the whole, as well as to 
all the central characteristic Institutions of the Nation; 
that the study of a mature System of Law is something 
far more than a mere committing to memory of a number 
of Legal Bules, and implies a profound familiarity with a 
few leading principles on the one hand, and with the 
mode of their application to an indefinite variety of de- 
tails, on the other" (9). Markby on the other hand goes 
to an untenable extreme, when he affirms that the ideas 
of law cannot arise until after a number of special de- 
cisions (10). 



7 Hints to Young Lawyers— Address, Columbia U. 1894. 

• This Is In tmth the national will or public opinion. This expression 
must be taken in a broad way, for it is among the provinoes of a oonsti- 
tntion to control the popular will. 

• Amos' ''An English Gode^" p. 58. 
10 Element of Law 4th ed. sec dS. 
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§ 13. Sodety is a natural oonditioxL The state or so- 
ciety is the necessary and normal^ L a natural, whole of 
which men are parts. It is therefore an original rational 
organism like reason itself, an original fact, an essential 
condition of hnman existence. The science of right can- 
not begin with the supposition of a condition of human 
life, before the state existed (11). 

Jural Bight is the Product of the Combined Will of 
the People (12). That is individual right and aggregate 
right come into potential existence by virtue of the will 
or as we say by consent (13). Bight then in the general 
sense is the capacity of the person to do or refrain from 
doing acts, to have use and dispose of things according 
to the law of the land (14). 

Puchta says, '^ Freedom is the Foundation of Bight 
and real relations of Bight emanate from it. ... In 
thus founding Bight upon the possibility of an act of the 
will, the essential principle of right is indicated as that 
of equality (15). Jural or legal right is in and of society. 
''AH legal right and wrong has its origin after society 
was put in motion. To talk of law and right as applied 



11 Pnchta-Kasties. Oatllnes of Joria., p. 140; PeDhaUow ▼. Doane 8 
DalL 547» 98 ; 1 Wilson's Works, 270. 

IS Pachta-HastieB Outlines, p. 162. 

i»l Wilson's Works, 170. 

i« Holland Juris., 71. Hasties Outlines Jur., p. 12. This idea of a 
Right is clearly the legal view in England and America. Oalder y. Bull 
8 Ball. 886-894 quoted by Webster Arguendo, Dartmouth Ck)llege Case, 4 
Wheat 676b The reasoning of continental Jurists is peculiarly analo- 
gous to the American idea. e. g. see Hasties Outlines Jud., pp. 127, 140, 
162. 

1* Hasties Outlines, p. 12. 
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to mankind at a supposed period anterior to society is 
a contradiction of terms" (16). 

§14. The bases of govenmieiity conflicting vieiwa. 
There have been two schools of thought existent from 
the earliest times and while one of these lay dormant for 
centuries, it has at last gained the supremacy in the most 
civilized portions of the World. Both assume to trace 
their origin to the same ultimate source. Natural Law. 
The one bases the right to rule on divine selection and 
is commonly called the theory of the divine right. Persons 
of the other school affirm this tenure to rest on fraud and 
force. This other school of thought assumes the natural 
equality of men and bases the existence of all social in* 
stitutions on some form of agreement. A differing con- 
ception as to the nature of this agreement divides the 
members of this latter school of thought into two classes, 
whose views pass respectively under the names, Divine 
Bight, original compact and consent. 

Divine right of sovereigns. The idea of divine 
right finds support in the scriptures and in the tradition 
of poets and the reasoning of Philosophers. The advo- 
cate of absolute power can point back to the very dawn 
of Grecian life, and from their hero poet quote the words 
of Nestor, rebuking the plebeian who raised his voice in 
opposition to the King: ''Be still, thou slave, and to thy 
betters yield ; be silent, wretch, and think not here allowed 
that worst of tyrants, an usurping crowd. To one sole 



!• Holland, p. 2M7, quoted Keener's SeL on Jnr. p. 13.— 1 WUson 27a 
MarBhaU'B view, Argaeado, Ware y. Hylton 8 Dall 211. Sir James Mdn- 
tiottb quoted. Dodge t. Woolsey, 18 Howe 8S1-75. 
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monarch Jove ooxmnits the sway. His are the lawB^ and 
him let all obey. ' * Or, as put by another translator : " HI 
for the common weal is the sway of many; let one man 
rule and be king alone ; from Zeus he holds his office " ( 17) . 
It is in Greece that we find the first struggle between 
these contending principles (18) and at a later period the 
same result is reached by a different process of reason- 
ing by which natural law is substituted for the direct in- 
terposition of God. 

Slavery afflrmed to accord with natural law. Aris- 
totle, the Greek tutor of Philip's son, Alexander the 
Great, said: '^If the shuttle could weave by itself alone, 
one would not know what to do with slaves. The slave is 
the man of another. Do there exist men as inferior to 



IT lUad, Book 1 : ''Im a tragedy of JSschylus, the suppllaDts use this 
language to the King: 'Sir» you are the city and the public; you are 
an independent Judge. Seated upon your throne as upon an altar, you 
alone govern all by your absolute commands' " 1 Wilson's Works, p. 70. 

>• '*The political era of the Iliad is plainly fixed. It is the era of dem- 
ocracy lifting its head against nobility and hereditary rule. Thersites 
is the democratic agitator, hated by the bard who sings in royal or aris- 
tocratic halls, and who paints him a monster of ugliness most hateful 
to a race which adored beauty, as weU as a paragon of moral vileness ; 
exults in the chastisement inflicted on him, and makes the people sym- 
pathize with the chieftain who inflicts it, as he undoubtedly wishes the 
crowd in the agora would do. The passage is in spirit cognate to one 
in Theognis. It is not likely that the course of political events should 
have twice traveled the same round. The chiefs preside in the public 
assembly and lead, perhaps dictate, its councils; but there is a public 
assembly the need of popular assent is felt Public opinion is re- 
peatedly personified as in the Iliad II, 271 : Telemachus in the assembly 
of Ithaca summoned by him makes a direct appeal to the people. AU 
this bespeaks the transition from monarchy and aristocracy to democracy, 
such as the Greek colonies in Asia Minor evidently underwent, and prob- 
ably from their maritime and adv^turous character, their novelty, and 
the volatile spirit which in Herodotus they exhibit, more rapidly than 
it was undergone by the communities of old Greece." The age of Homer, 
Goldwln Smith, Am. Hist Rev. Oct 1901, p. 6. 
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other men as the brutes aref If they exist they are 
destined to be slaves. There are men who have hardly 
enough reason to understand the reason of others, and 
the corporeal labor is all they can produce; they are 
dlaves by nature" (19). The right of the powerful to 
rule needed no further argument. 

Oonsent and representation. The development of phil- 
osophy by other hands caused the Greeks to seek for 
a reason for all things, and to apply to all things the test 
of logical examination. This spirit of reasoning pervaded 
all subjects, and naturally spread to the problem of gov- 
ernment and law as well as other subjects; questioned 
old notions; shook from its foundations the notion of an- 
cestral right to rule (20) ; planted the germs of political 
tiiougbt, which bore the first fruit of popular government, 
taking actual form in a constitution and a government 
based upon the consent of the people, and whose sheet- 
anchor was the intelligence and morality of the people 
(21), for in the assemblage of the citizens (of Athens) 
vested the real political supremacy (22). 

The principle of civic liberty— equality before the law 
—had been asserted. To the whole people had been con- 
fided the safety of the state and the supreme exercise of 
its laws (23). **The Athenian state was a community 
of citizens among which no single family or class could 



!• D'Lloys PhUoeophy of Right, vol. 2, p. 83-4. 

soGnrtins' Hist Greece, vol. 1, pp. 355, 856, 424, 425; toL 2, p. 473; 
Gibbon's Decline and Fall, etc., 44. 

Si Demosthenes' Third Phillipic; CnrUuB* Hist, vol. 1, p. 424. See 
Washington's first Message to Senate. 

ssGnrtins' Hist Greece, vol. 1, pp. 355, 356. 

«id. 
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assert particnlar rights or power. All the dtizens were 
eqnal before the law; each possessed his civic franchise: 
. • • free speech before the court and in the assembled 
council of the people/' Public courts protected citizens 
against officers. Personal liberty was goaranteed by 
right to give bail. ''No law might be promulgated re- 
lating to a single individnal without applying equally to 
all (24). These laws were put in writing to be read by 
all. They stood on pillars, and this was the Athenian 
popular government with a written constitution (25). 
''The good fortune of the Athenians consisted in this: 
that instead of their possessing an uncertain and form- 
less idea of liberty, the liberty they desired was con- 
tained in their ancient and legally-established constitu- 
tion*' (26). "The admirable bearing of the Athenians 
is solely to be accounted for by the laws of Solon, which, 
through all the troubles of the times, had with invisible 
force educated the Athenians to a free citizenship resting 
on the foundation of morality" (27). 

The Senate and Areopagus were representative of the 
people— changing bodies, checks upon each other, and also 
against popular passion (28). 



M GnrtiuB, toI. 1, pp. 42S, 424. 

25 B. C. 594. 

«• Curtlus, vol. 2, p. 424. 

« Id., pp. 423, 424. 

n 1 CurtloB, pp. 366, 357. Ck)mpare 1 Kent, Ck>m. *232, and note& The 
view of Professor Curtius is an extreme one and most be confined to the 
brightest period of Athenian law. The analogy presented by the ancient 
examples of representatiye gOTonmient was of dangerous utiUty In ar- 
gument fliToring the formation and adoption of the present constitii- 
tion. The anthers of the Federalist were oorreq;K>ndingly carefol in 
reference to the subject See also Federalist, No. 68. 



Digitized by VjOOQ IC 



jrUBISPBUDENeE AND INSTITUTIONS 43 

Thus^ WQ see in the Grecian land two streams of law 
Rviiose sources are eaoih asserted to be in the fountains of 
natore ; and, to take a simile from Bacon, ^ ^ like as waters 
do take tincture and taste from the soil through which 
they run, so do civil laws vary according to the region 
and governments where they are planted, though they 
proceed from the same fountains'' (29). The one, flowing 
through a soil impregnated with Wisdom and Justice; 
the other, passing through a soil rich in Knowledge and 
Power, changing into a stream of Tjnranny and Op- 
pression. 

The influence of this incipient Gredan philosophy con- 
cerning the equality of men as members of society and 
in the eye of the law never lost its hold upon this eastern 
society. Dynasties changed, the early kings were dis- 
placed by the emperors, and they in turn by tribunes who 
claimed to rule at the election of the people, and with 
their representatives the senate, but philosophy never 
wholly lost its influence, and forever kept the Roman 
state in a condition of conflict between those who would 
establish slavery and those who would maintain the 
dignity of Boman citizenship, the jus aequum of the 
Boman law. 

This supremacy of the natural law is voiced by Jus- 
tinian. It is reiterated by Blackstone; it is one of the 
foundation principles in that court of justice where con- 
sdence and equity are the ruling forces. But not until 
the levelling process of the Declaration of Independence 
and the establishment of the American Commonwealth 



ttl BaeoBl Work!, Tot 1, p. 28a 
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was this principle of equal right made a foundation stone 
in the edifice of a Nation (30). 

§ 16. The Roman sjnrtem— The law of nature. As the 
Roman empire soon swallowed up the Grecian state, we 
naturally turn our attention to the Roman law. 

Bacon (31) says that ^'the Decumvirs laws (the XII 
Tahles) were laws upon laws not the original, for they 
grafted the laws of Oraecia upon the Roman stock of laws 
and customs; but such was their success that the twelve 
tables which they compiled were the main body of the law 
which framed and wielded the great body of that es- 
tate'' (32). 

The law of nature.— Half a century before the (Chris- 
tian era, Cicero, the exponent of advanced thought in 
philosophy and law at Rome, declares that ^'Reason pre- 
scribes the law of nature and of nations ; and all positive 
institutions, however modified by accident (33) or custom, 
are drawn from the rule of right, which Deity has in- 
scribed on every virtuous mind'* (34). 

The translator of D'Lioy's Philosophy of Law says: 
**The extension of the original jus civile by the jus 
gentium did not change its character, and the jus naturale 



so «Bnt however great the variety and inequality of men may be with 
regard to virtue, talents, taste, and acquirements, there is still one aspect, 
in which all men in society, previous to civil government, are equaL With 
regard to all there is an equality in rights and obligations ; there is that 
Jus aequum, that equal law, in which the Roman placed true freedom.*' 
1 Wilson's Works, 275. 

SI Bacon's Works, vol. 2, p. 2d4; 1 Kent, Conu 52. 

ss Compare Gibbon, Decline and Fall, ch. 44, and Professor Hammond's 
Introduction to Sandars' Justinian. 

ss Divine Right of Kings and Slavery. 

M Gibbon, DecUne and Fall, ch. 44, p. 822. 
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was only an alien philosophical infusion introduced by 
Cicero and the jurists . • • from the schools of 
Greece '* (35). 

Sandars says: ^^By far the most important addition 
to the system of Roman law which the jurists (36) in- 
troduced from Greek philosophy was the conception of 
lex naturae. We learn from Cicero whence this concep- 
tion came, and what was understood by it.** 

**With respect to the sources of Law the Bomans had 
the following notions: every individual member of a 
political community is, as an animal, subject to the laws 
of Instinct; as a human being, to those which are dic- 
tated by the reason of mankind; and, lastly, as an in- 
dividual member of a political community, to those laws 
which are sanctioned by the sovereign powers of that 
community. These three sorts of laws are respectively 
designated by the Bomans jus naturale, jus gentium, 
sometimes also jus naturale and jus civile, in its most ex- 
tensive sense. The proper source of this jus gentium is 
what in modem times is called the moral sense, or the 
natural feeling of justice; this, together with the moral 
notions at the time common to all nations, the Bomans 
were not backward in recognizing as authority, although 
they did not feel themselves compelled to found their jus 
gentium wholly upon it The jus gentium of the Bomans, 



M Translator's Preface, p. 11, Mackeldy says: **The sdentlflc treat- 
ment of the law In the period (from Cicero to Alexander Serrius, 60 B. 
C to 250 A. D., p. 24) attained its highest exceUenoe, which was particu- 
larly owing to the connection of law with philosophy and Greek litera- 
ture." Introduction to Roman Law, p. d6. 

••Introduction to Sandars' Justinian, p. 15. 
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being dependent entirely npon natural feeling, did not 
rest npon any abstract principle. They did, however, 
recognize many principles as general rules, particularly 
the principle, that by the natural law all agreements 
should be observed, and that, in the absence of any special 
right, no one ought to enrich himself to the damage or 
from the property of another'' (37). 

§ 16. Slavery held oontrazy to tiie law of nature. The 
Institutes mark an important change of thought in re- 
gard to the origin of slavery. Lib. 1, tit. 2, sec. 2, says : 
**War8 arose, and in their train captivity and slavery, 
which is contrary to the law of nature, for by that law all 
men are originally bom free.*' This doctrine is the di- 
rect opposite of the doctrine of Aristotle. The probable 
explanation for this change is the influence of Christian- 
ity and a consequently modified conception of the law of 
nature. Here then, in Bome, at the time of Justinian, the 
doctrine of the divine right of kings has given place to 
the principle that the people have, by a compact of sub- 
mission, made over irrevocably to the emperor their 
whole power and authority, and the institution of slavery 
is ranked as a misfortune of war instead of the result of 
natural differences of capacity in human beings. 

In August, 1774, James Wilson published his celebrated 
address to the colonists, wherein he denies the Jurisdic- 
tion of Parliament to legislate for the Colonies. In the 
course of his argument he says: ^^All men are by nature 
equal and free; no one has a right to any authority over 



sTThlbant's SyBtem Des Fandekteii Bechts, Lindle/s TnuwUitloii* 
p. 28. 
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another without his consent; all lawful government is 
founded on the consent of those who are subject to it 
Such consent was given with a view to ensure and to in- 
crease the happiness of the governed above what they 
could enjoy in an independent and unconnected state of 
nature'^ (38). 

§ 17. The origin of the compact theory. The source 
of power of the Boman emperor is worthy of remark. 
''That which seems good to the emperor has also the force 
of law; for the people, by the lex regia, which was passed 
to confer on him his power, make over to him their whole 
power and authority" (39). Gains puts it thus: '^A con- 
stitution of the emperor is, etc. ; . . . nor has there 
ever been a doubt as to this having the force of a lex, 
since it is by a lex that the emperor himself receives his 
authority" (40). 

This expression of Gains differs from the idea of the 
divine right of kings; but the doctrine promulgated by 
Justinian that the people had surrendered, or made over 
to the emperor, all the power of the Boman people, the 
summi imperium, is very similar to what is called the 
original-compact theory of sovereignty (41) ; yet it recog- 
niases compact as the true source of positive law (42),— 
compact of submission, it is true. 



m2 Wilton's Works, 507. Compare this with the sooond daiise of 
the Declaration of Independence. 
St Inst 1-2^ 
«• Gains, 1-4. 

41 Inst 1-2^ Bandars' note. 
4sln8t 1-2-11. See also 1 Blk. Com., p. 287. 
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Spenee, in his Eqtdtable Jurisdiction, speaks of the 
origin of the theory of sovereignty as follows: "The rev- 
erence for the Boman law, which had been traditionally 
handed down through the clergy, independently of ex- 
press adoption, must have operated to facilitate its being 
so largely resorted to when its stores were opened. The 
most remarkable feature is that it was taken as of im- 
posingy if not of governing, authority, even on constitu- 
tional points. Olanville in his preface which is in part 
taken almost literally from that prefixed by Ju&tinian to 
his Institutes, notices and explains the principle 'Quod 
principi placet legis habet vigorem,' as if he were com- 
menting on the terms of an act of the English legislature. 
Bracton follows exactly the same <;ourse, fortifying the 
qualifications he introduces, not from. national sources, 
but chiefly by references to other passages from the im- 
perial laws. To this, namely, a reference to the Lex 
Legia and other imperial doctrines, says Mr. Allen (on 
Prerogative, p. 166), we may trace the old doctrines of 
absolute sovereignty and transcendent dominion which 
still disfigure our law books''(43). 

§ 18. Feudalism is in theoxy based on compact (44). 
Feudalism as a political system was the successor of the 
Boman System and in as much as it became almost uni- 
versal throughout Europe and was based upon an idea 
differing essentially from that of the Boman Law, and 
because further it has left indubitable traces upon our 
law, especially the law of land, it is important to all stu- 



«• 1 Spenee Eq. Jar. *12S. 

M Govumlt MfttDa'B Asdeat Law» eh. IZ, p. 866^ 
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dents of our system that the fundamental ideas of f enda* 
lism be miderstood and it is not so difficult to understand 
if it is remembered that the warriors who followed the 
distingoished leaders in the inroads upon the Soman Em* 
pire and who subjugated it, were regarded as free men 
whom no leader however powerful, whether his name be 
Agamemnon or Attila, would have attempted, much less 
have succeeded in despoiling. It is this free spirit of in- 
dividual liberty which is the characteristic feature of feu- 
dal civilization. It is the actual existence of the inde- 
pendent spirit which gives color to the forms of all polit- 
ical documents adjusting the relations between men in 
society. They take the form as they partook of the char- 
acter of agreements between free-men. It should be re- 
membered that the vassal was in truth a free man and 
that the peers of the realm were vassals. In the feudal 
political society, the basic idea of Bight and Law takes 
on a new form. We have seen that in the Boman State, 
it was through the form of a public Law, the Lex Be^a, 
that the people en masse made over to the Emperor their 
rights. It will be observed that the individual does not 
act in the individual capacity. In the feudal state, in fact 
and in form, the individual right is never lost sight of, 
the contract, the binding word is pronounced by the man 
to the Sovereign. The charters are signed by the Sov- 
ereign and run to individuals, though at times including 
classes. It is said by a recent writer, ^'That this contract 
idea is indeed to all the varying forms and transforma- 
tions of the feudal age, the one thing which is permanent 
and distinctive, the one constantly controlling element.'^ 
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. • • ''Mr. Maitland admits, as fully as anywhere^ the 
introdaction at the Conquest of a contractual element 
which was lacking in Saxon days, but he is not disposed 
to see in this a matter of any importance. I shall not pre- 
sume to dispute the opinion of so able a lawyer that as a 
matter of law the presence or absence of the contractual 
element is merely of theoretical and not of practical im- 
portance, that at most it is a question of legal logic, 
though I mqy be surprised that it should be so considered. 
But in the field of institutional history certainly the case 
is different. There the one vital fact is that at the begin- 
ning of English constitutional history, the public law of 
the state was brought under the controlling influence of 
private contract, that public duties were, as I have al- 
ready said, transformed into private obligations. It was 
upon this idea that feudalism took its stand for self- 
defence against the attack of a powerful monarchy be- 
gun, indirectly and in ways not easily felt to be danger- 
ous, by Henry II., continued more openly, so that the 
drift of things was more plain but not in reality more 
dangerous, by John. Forced into new prominence in this 
way as the principle of resistance, the idea of contract 
became the leading element in a new growth, the growth 
of the constitution, as I endeavored to show, too briefly, 
in an earlier volume of this review. (VoL 5, p. 643-658.) 
• • • 

Nor is this idea of contract a late idea, brought in as a 
theory to explain already existing facts. It goes back as 
a characteristic and controlling fact to days even before 
the origin of feudalism in one at least of the earlier in- 
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stitations out of which the feudal system grew, the patro- 
cinium; and it is only less prominent in the other, the 
precarimn. In the patrocinium, which is the source of 
the personal Bide of feudalism, it was made especially em- 
phatic (45). . . . This contract idea is, indeed, through 
all the varying forms and transformations of the feudal 
age the one thing which is permanent and distinctive, the 
one constantly controlling element'' (46). 

§ 19. Limitation upon fhe fteedom of contract essential 
to liberty. The student of politics will observe that this 
untranmieled right of contract led not only to extrava* 
gant political inequality but permitted individual servi- 
tude in no way distinguishable from slavery. Pollock & 
Maitland in their history of the Common Law say: ^'We 
have been laying stress on the late growth of a law of 
contract, so, for one moment, we must glance at another 
side of the picture. The master who taught us that Hhe 
movement of the progressive societies has hitherto been 
a movement from status to contract' was quick to add that 
feudal society was governed by the law of contract. There 
is no paradox here. In the really feudal centuries, men 
could do by a contract, by the formal contract of vassal- 
age or commendation, many things that cannot be done 
nowadays. They could contract to stand by each other in 
warfare * against all men who can live and die ; ' they could 
(as Domesday Book says) *go with their land' to any 
lord whom they pleased; they could make the relation be- 



4B G. B. Adams in. Am. Hist Rev. vol. VII, p. 30. See also Maine's 
Anc. liaw, ch. 169 and ch. IX, p. 366. 
«• Id. p. 32. 



Digitized by VjOOQ IC 



62 JITBISPBUDBNCE AND INSTITUTIONS 

tween king and subject look like the outcome of agree- 
ment; the law of contract threatened to swallow up all 
public laww Those were the golden days of * free ^ (if * f or- 
mal^ contract The idea that men can fix their rights 
and duties by agreement is in its early days an unruly, 
aiHirohical idea. If there is to be any law at all, contract 
must be taught to know its place" (47). Spence also 
holds tliis view: '^The Anglo-Saxon relation of lord and 
man was originally purely personal and founded on mu- 
tual contract, and perhaps the act of becoming the man 
of another or homage, then, as in aftertimes, was per- 
formed by the person simply declaring that he would be 
the man of the lord/' • • • ^^As the relation was 
founded on contract, it might be accompanied, it would 
seem, by any conditions that were mutually agreed upon" 
(48). 

§20. Early Umitations (m absolute sovereignty— 
Magna Oharta. A few observations upon the Great Char- 
ter will bring out the relation of the people to those in 
whose hands were the reins of government. Of this char- 
ter Hoffman says: ^^ Whatever obstructions the royal 
power found to its tyrannical exercise were opposed by 
its turbulent aristocracy. For this (the aristocracy) all 
the privileges, all the charters, all the limitations of pre- 
rogative were created; and during all these struggles the 
people, properly so called, were effectually out of view, 
because they formed no part of the political state. Even 
when provision was made against the tyrannical oppres- 



«T2 p. ft M. Hist Bng. Law (2d ed.) 282. 
«• 1 Spence, Eq. Jor. 86. 
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sion of the king, the very phraie ihowi the eontempti- 
bleness of the commoni. ' NuUus liber homo, ' says Magna 
Charta— a phrase so far from applying to the commons 
of England, or exhibiting any care for their rights, that 
it in fact concerned that class only which stood in contra- 
distinction to the commonalty; liber homo meaning any- 
thing but those indigent and inconsiderable individuals 
from whom the English commons were afterwards to 
arise. It is true, indeed, that every subject of England at 
this day appropriates to himself the benign enactments of 
the charters and limitations of prerogative alluded to, and 
that Magna Charta is now a panoply to all; but we must 
look for the origin of this in times and causes much nearer 
our own day'* (49). 

This opinion, while not defensible to its full extent 
(50), contains a very salutary admonition, for the reason 
that a student is often ndsled to believe that by Magna 
Charta at a single stroke the people of England emerged 
from darkness into light, which is untrue, as at the time 
there were no commons (51). The people less in rank 



M Hoflmaa'8 Legal Chiillnes, p. 588. 

MThe Mftgna Charta brought back In some meaanre the golden time 
of the Gonfeaaor. It appeared to the barona that they conld not expect 
the aesiatance of the people If, In treating with John, they ahonld act 
only for their own emolnment. They were therefore careful that atipula- 
tlon ahonld be made in favor of general liberty. The people were con- 
sidered aa partiea to tranaactiona which moat intimately concerned them. 
The feadal rigora were abated, and the prlvilegea claimed by the more 
dignified poaaessora of flef 8 were communicated to inferior vassala. The 
dtiea and borougha received a confirmation of their ancient ImmunitieB 
and cuatoma. Proviaiona were made for a proper execution of Juatice, 
and in the reatrainta aflixed to the power of the king and the nobility the 
people found protection and aecurity. 1 Bullivan'a Lecturee, XX. 

•iHale'a Hlat Com. Law (Bunnlngton ed.), p. 181» note. 
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than the barons had only snch representation as alle- 
giance to tibeir lords gave them. It was a great limita- 
tion upon the powers of the crown, and did profess to se- 
cure, for every individual, protection of life and liberty, 
unless forfeited by dne process of law, and, though ob- 
tained by the barons, expressly named the freemen and 
villeins. From that day the law of the land became a 
birth-right (the charter really restored the people to an- 
cient rights), and in that sense Magna Charta was, and 
is, properly called the bulwark of English liberty. But 
what of the law itself, and what of the people? 

The government was based upon the feudal system, 
with its idea of fealty; that is, the allegiance of one per- 
son to the person of another, or, stated simply, one man 
became the man of another. Its fiefs, subinfeudations, 
aids, escheats, wardships, marriage dues, cumbersome 
feudal tenures, obliterated almost entirely socage tenures 
(52). There was scarce a notion of the law merchant or 
equity. The people were the king's liegemen. Earls, 
barons, freemen and villeins were all the king's,— the 
lords bound to the king, the so-oalled vassals liegemen to 
the lords (53), and the villeins beneath the heel of all. 
It is not until after the establishment of tibe representa* 
tion of the people through their especial representatives 
in a House of Commons that the people are confirmed in 
their liberties, both in person and property, by written 
limitation upon the prerogatives of the king. 



•s Reeves' Hist. Eng. Law, p. 225, note. 

•s Reeves' Hist Eng. Law, vol. 1, p. 409, nota 
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The Oonfirmatio cartamm. There were a great many 
confirmations of the great charter but the final one is 
generally spoken of (54). This took place by the act of the 
twenty-fifth year of Edward the First, and commonly 
called ** Oonfirmatio cartamm,'* being the year 1297, 
This statute gave the same security to private property 
which had been given by Magna Charta to personal secur- 
ity; for while Norman kings had always renounced any 
right to raise a revenue by taxation, the matter did not 
become a constitutional limitation upon the king until 



M "The great charter was always regarded as a fundamental law ; 
bnt as the English monarchs were constantly disposed to evade It, the 
barons and the people repeatedly claimed its confirmation from their 
8oyer^ign& No fewer than thirty-eight solemn ratifications of it are 
recorded; of which six were made by Henry III., three by Edward I., 
fifteen by Edward III., six by Richard II., six by Henry IV., one by 
Henry V^ and one by Henry- VI. The Charter received a few altera- 
tions upon its successive confirmations in the first, second and ninth years 
of Henry III.'s reign, the last of which is in our statute book and has 
never received any alteration. The most important change in the Char- 
ter, as confirmed by Henry III., was the omission of the clause which 
prohibited the levying of aids or escuages without the consent of Parlia- 
ment. But though this clause was omitted, it continued to be observed 
during the reign of Henry, for we find the barons constantly refusing 
him the aids or subsidies which his prodigality was demanding. But he 
stlU retained the right of levying money upon towns under the name of 
tallage, and also claimed the right of levying upon contributions, such 
as upon the export of wool. But a final atop was put to all these exao- 
tkms hff the celebrated statute passed in the 25th year of the reign of 
Bdward /., entitled Oonfirmatio Cartarum, This statute not only con- 
firmed the Great Charter, but gave, to use the words of Hallam, **the 
same security to private property which Magna Charta had given to per- 
sonal liberty.** In it the king solemnly declared that "for no business 
from thenceforth we shall take such manner aids, tacks, nor prises, but 
by the common consult of the realm, and for the common profit thereof^ 
saving the ancient aids and prises due and accustomed." Thus was the 
great principle of parliamentary taxation explicitly acknowledged eighty 
years after the first enactment of the Great Charter." The Students' 
Hume, p. 164. 
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after tibe Oonfirmatio cartamm, whidL exprMsly put that 
right in the hands of the Conunons, or at least in the 
hands of Parliament (55). 

§2L The representation of fhe people. The Commons, 
it must be recollected, is the only representative body in 
the English constitution (56), the King being the supreme 
executive, the Lords representing no one— simply acting 
for themselves,— and the Commons, who were formerly 
knights of the shire and representatives of the boroughs, 
represented the people of their vicinity or territory (57). 

Rise of fhe House of Commons. The establishment of 
the representative principle by the admission of this 
representative body into the great council of the nation 
is not to be taken as the consummation of liberty; much 
less is it the establishment of the true principle upon 
which the science of politics is supposed to rest, viz.: 



s^The first parliament In which people had representaUyes was la 
1265. 2 Reeves' Hist Eng. L. (Finlason 'ecL*) 350 note. There Is said 
to be earlier traces of the Commons, but the form Is quite obscure. Free- 
man's William the Conqueror, p. 157 ; Argument of Cliffln in Burdett v. 
Abbott, 4 Taunt, 403; 1 Coke, I, 62 note. The forty-ninth year of Henry 
III, and the twenty-third year of Edward I, which so many writers con- 
sider as the dates of the establishment of the Commons, were of conse- 
quence nothing more than memorable epochs In their history. The first 
summons of knights on record is supposed to be in the twenty-ninth year 
of Henry III. But this, though It were true, does not prove that knights 
were not known until that time. The writ does not say so ; nor can it 
be gathered from it that Jcnighta of the shire were then newly established. 
If there remained, indeed, an uniform series of records from the earliest 
times In which there was no mention of kniffhts till the age of Henry III, 
there might thence arise a strong argument against their antiquity. But 
this is not the case; and it happens that in the fifteenth year of King 
John there is a writ to the sheriff to summon foub Knights of the county, 
1 Sullivan's Lectures, XXIL 

M 1 Wilson's Works, 389. 

»T See Webster's arg. in Luther v. Borden, 7 How. 1. 
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Equality before the law. It is but a step of ground gained 
in the straggle (58) ; the liberation of a force which had 
before been goided by one or other of the contending 
powers; the creation of a new estate which was destined 
ere long to curb the power of both. No more than the es- 
tablishment of Protestantism established religions free- 
dom did the Conunons establish civU or political liberty, 
the rational principle of which was then imknown, or at 
least disregarded (59). 

§ 22. The divine right <^ sovereignty revived in Eng- 
land. The next step in the orderly progress of the investi- 
gation brings ns to an examination of the principles of 
law, right and government which obtained in Great 
Britain at the time when the separation took place be- 
tween the Colonies and the Mother Country, and it will 



M See Stnbbe* Hist Eng. du XIV. "The Conflrmatio cartamm did 
not need the ezecatory proyisiomi of the charter of John. It rested not 
only on the word of a king, who might be tmsted to keep his oath, bat 
on a full resolve of a nation awake to its own determination. The king 
has taught in the plainest terms the principle by which the nation binds 
him— that which touches all shall be allowed of all ;' the law that binds 
all, the tax that is paid by all, the policy that alTects the interests of all* 
shall be authorized by the consent of alL From the date of that great 
padflcation, party politics take new forms.** 2 Stubbs' Con. Hist of 
England, p. 6. 

MAS an example of their idea of liberty note the followng: "By a 
▼ery hard statnte in the 12th of Richard II, no servant or laborer could 
depart even at the expiration of his services, from the hundred in which 
he lived, without permission under the king's seaL Nor might any who 
had been bred to husbandry till twelve years old exercise any othw 
callhig. A few years afterwards the Commons petitioned *'tha$ vUMu 
wUffhi not put their chUdren to Bchool 4n order to advance them by the 
churchy and this for the honor of all the freemen of the church.'* These 
petitions against emancipation and progress are followed by others equal- 
ly drastic in their terms and scope. HaUam, Middle Ages, ch. VIII, part 

in. 
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suffice our purpose to deal with the period intervening 
between the time of Elizabeth and the separation of the 
American colonies from England. 

On the basis of the regal authority exercised by the 
crown of Great Britain, Lord Bacon says, speaking of the 
time of James I (60) : ''But I demand, Do these officers 
or operations of law evacuate or frustrate the original 
submission, which was natural? or shall it be said that all 
allegiance is by law? No more than it can be said that 
*potestas patris,' the power of the father over the child, 
is by law ; . . . yet no man will affirm that the obedi- 
ence of the child is by law, though laws in some points do 
make it more positive ; and even so it is of allegiance of 
subjects to hereditary monarchs, which is corroborated 
and confirmed by law, but is the work of the law of nature, 
and therefore you find the observation true . . . that 
law-givers were long after their first kings, who governed 
for a time by natural equity without law. ' * He concludes : 
^^I shall hardly consent that the king shall be called only 
our rightful sovereign or our lawful sovereign, but our 
natural liege sovereign, as the acts of parliament speak; 
for, as the common law is more worthy than the statute 
law, so the law of nature is more worthy than them both/' 

His treatment of the subject of government is equally 
characteristic. He says: "Concerning government, it is 
a part of knowledge, secret and retired in both these re- 
spects in which things are deemed secret ; for some things 
are secret because they are hard to know, and some be- 
cause they are not fit to utter*' (61). ' 



60 Argument on Post Natl of Scotland. Works, vol. II, p. 160, 
«i 1 Bacon's Works, p. 238, ''Advancement of Leamlni^" 
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We are told by Blackstone that the glorions Queen 
Mzabeth herself made no scrapie to direct her parlia- 
ments to abstain from disconrsing of matters of state; 
and it was the constant language of this favorite princess 
and her ministers that even that august assembly ought 
not to deal, to judge or to meddle with her majesty's pre- 
rogative royal ; and her successor, James I, who had im- 
bibed high notions of the divinity of sovereignty, more 
than once laid it down in his speeches that it is assump- 
tion and blasphemy in a creature to dispute what Deity 
may do ; so it is presumption and sedition in a subject to 
dispute what a king may do in the height of his power. 
"Ck)od Christians,*' he adds, **will be content with God's 
will as revealed in his Word (62), and good subjects will 
rest in the king's will as revealed in his law.'* 

Blackstone himself, writing over a century and a half 
later, of course does not expressly adopt the theory of 
divine right, but says: ''The subject was ranked (in the 
time of Elizabeth and James) among the Arcana Imperii, 
and, like the mysteries of the bona dea, was not ever to 
be pried into by any but such as were initiated into its 
service; because perhaps the exertion of the one, like the 
solemnities of the other, would not bear the inspection 
of a rational and sober inquiry'* (63). 



«s Probably as ezpomided In the Westmliuiter Ck>iifessioii of Faith, 
prepared tmder his direction. 

M BUc Com. *28S. Prof. Hammond, in his edition of the Commen- 
taries, says: "Bat Blackstone could not, consistently with hia polit- 
ical beUefs, accept the doctrine of divine right as the basis of the state's 
power to command in things morally indifferent He had to seek some 
other source of the laws which prohibited things not mala in se. Here 
be seems to be open to criticism for the lack of precision and uncertainty 
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It is qtiite evident that, notwithstanding Magna Charta, 
the science of government had not, at the time of Lord 
Bacon, taken any great strides forward. 

Professor Dicey says of Blackstone's treatment of sov- 
ereignty: **The book contains much real learning about 
our system of government Its true defect is the hopeless 
confusion, both of language and of thought, introduced 
into the whole subject of constitutional law by Black- 
stone ^s habit—common to all the lawyers of his time— of 
applying old and inapplicable terms to new institutions, 
and especially of ascribing in words to a modern and 
constitutional king the whole, and perhaps more than the 
whole, of the powers actually i)Osses8ed and exercised by 
William the Conqueror *' (64)» 

§23. Constitutional conventions in Sogland* Transfer 
of allegiance. The interruption of the hereditary dynasty 
of England by the commonwealth illustrates the desir- 
ability of providing in a constitution orderly methods for 
changing it. 

Sir John Dalrymple says of the trial of Charles I : * * The 
republican and puritanical Commons, with a democratic 
spirit, brought their sovereign, under the forms of jus- 
tice, like a common member of the community, to a pub- 
lic trial and a public execution. With the same leveling 



in his views. He falls back on eompactf without apparently percelvlBC 
the Inconsistency between this doctrine and his definition, an Incon- 
sistency of which his first American critic, Wilson has made effective 
use, showing that Blackstone's definition ranked him, In spite of hliB«elf , 
with the supporters of divine right and absolute power." Hammond's 
Blackstone, p. Ill, note. 
«* Dlcey*s Law of Const, 7. 
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hand they laid the peerage, the ehureh, the parliament, 
and ihe law itself, in the dusf The orderly conrse of 
affairs being interrupted and the crown deposed, it de- 
volved upon the people to determine upon the course to be 
pursued The assemblages of the national council of this 
period are therefore called convention parliaments. 

The doctrine of divine right of kings expired with 
Charles L It was opposed to all traditions of Saxon or 
Norman Elngland. It has historical interest now as illus- 
trating the extravagant claims men will make in order to 
accomplish political designs. 

The restoration of Charles 11, and the abdication of 
James 11, are simply illustrations of the chaos into whidi 
the system of English constitutional law had drifted. The 
parliament which placed King William on the throne and 
fixed limitations on the prerogative presents the peculiar 
spectacle of the English people, in convention assembled, 
engaging in great and original acts of political legisla- 
tion without the presence of the sovereigiL 

By Blackstone and other theoretical writers the com- 
monwealth is not recognized as a lawful government; but 
that government which exists is the lawful if not the 
rightful government 

Very naturally, James Wilson, in his speech in vindi- 
cation of the colonies in 1775, inquires, ^' Was the conven- 
tion of the Barons at Bunnymede authorized by the forms 
of constitution f Was the convention of Parliament that 
recalled Charles the Second and restored the monarchy 
authorized by the forms of the constitution f Was the 
convention of Lords and Commons that placed TTing ^jj. 
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liam on the throne authorized by the forms of the con- 
stitution! *' 

Notwithstanding the arguments of courtiers and par- 
tisans, who, by sophistry and reasoning, change conquest 
into succession, or a contract into submission to a natural 
lord, the historical fact remains that Charles the Second 
became king of England by the consent of the English 
people; likewise William IV. The whole error of the 
Tory party in England at the time of the American Revo- 
lution consisted in basing the powers of government upon 
a theory of sovereignty; which had no place in their sys- 
tem* The main body of the English people never as- 
sented to this view. 

§ 24. The questions of the American Revolution. The 

controversy between the American colonists and Great 
Britain, which resulted in their final separation, re- 
lated entirely to theories of constitutional law or politics. 
The question arose in a threefold aspect: First. The 
nature of the bond between the subject and the crown, 
involving the extent of the king's prerogative. Second. 
The nature of the modes of acquisition by which the sub- 
jects had acquired the territory embraced within the 
boundary of the several colonies. Upon this depended 
the question as to whether the colonists were entitled to 
the privileges and immunities of the conmion law as col- 
onists, or whether they occupied the servient position of 
a conquered people. Third. Eeally depending upon and 
involved in the second, the right of the British parliament 
to legislate for the colonists^ or to bind them by legis- 
lation. 
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These qnestionsy it will be seen, relate to two entirely 
distinct branches of governmental anthorityi viz.: the 
king as king, and the parliament as the great legislative 
body of the kingdom. 

The question of religions toleration dropped entirely 
out of view. Representation in legislation as a means of 
assenting to law took the paramount place. 

The native-bom American citizen, looking back at the 
century which has passed, sees the constant and almost 
frictionless operation of these organized bodies, all oper- 
ating together to make up the system of government, 
which has enabled the United States to attain such pre- 
eminence among the nations of the world and to ezerdse 
so great an influence upon other countries. Because of 
this experience the native-bom citizen looks upon our 
governmental arrangement as so simple and natural as 
to involve no peculiar principle and to require no unusual 
condition, and the majority of the foreign-bom inhabi- 
tants wholly overlook these essential things. The truth 
is that the stability of the whole system depends upon a 
few simple principles and upon conditions, the absence of 
which would render its preservation impossible. 

That condition of the public mind which could perceive 
and avow equality and dispense with sovereignty, and 
which impelled the more opulent and prosperous men to 
renounce the enjoyment of their position and imperil 
their lives and fortunes in order that the principles they 
believed in should find actual application in the ordinary 
affairs of life, involve two things, as essential to the pres- 
ervation of the American system of government and law. 
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as are light and heat to the growth of plant life^ viz.: in* 
telligenoe and integrity. The Bevolntionary War was 
undertaken solely to maintain a sentiment and a princi- 
ple. The affirmation of equality was not made at the 
beginning. 

§25. The ftmdamentalprindples of government in the 
United States. The history of the American people as 
well as that of their British ancestors, indicates more 
powerfally perhaps than that of any other country the ex- 
traordinary weight attached to a theory or to principles. 
The burdens of taxation were removed by Parliament, but 
the same declaration which removed the material burden 
was accompanied by the declaration of a political princi- 
ple, namely, that Parliament had the power to legislate 
on all matters whatsoever. 

Edward Everett, in an address at Cambridge on the 
fiftieth anniversary of the Declaration of Independence, 
said: ''The oppressions which aroused them had as- 
sumed, in their day, no worse form than that of a pernici- 
ous prindple. No intolerable acts of oppression had 
ground them to the dust. They were not slaves, rising in 
desperation from beneath the agonies of the lash, but free 
men, snuffing from afar 'the tainted gale of tyranny.' 
The worst encroachments on whidi the British ministry 
had ventured might have been borne consistently with the 
practical enjoyment of many of the advantages resulting 
from good government. On the score of calculation alone, 
that generation had much better have paid the duties on 
glass, painters' colors, stamped paper and tea than have 
plunged into the eipenses of the Bevolntionary war. But 
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ibey fhoQght not of 8hii£9ing ofiF upon posterity the bur- 
den of resistance. . . • The British mixiistry) at that 
time weaker than it had ever been since the infatuated 
reign of James n, had no knowledge of political science 
bnt that which they derived from the text of official rec- 
ords. They drew their maxims, as it was happily said of 
one of them^ that he did his measures, from the file. They 
heard that a distant province had resisted the execution 
of an act of parliament. Indeed t and what is the specific 
in ease of resistance? A military force— and two more 
reg^ents were ordered to Boston. Again, we hear that 
the general court of Massachusetts Bay has taken coun- 
sels subversive of the allegiance due to the crown— a case 
of a refractory corporation. What is to be donef First 
try mandamus ; and, if that fails, seize the franchises into 
his majesty's hands. They never asked the great ques- 
tions^ whether nations, like man, have not the principles 
of growth; whether Providence has assigned no laws to 
regulate the changes in the condition of that most as- 
tonishing of human things, a nation of kindred men. They 
did not inquire, I will not say whether it was rightful and 
expedient, but whether it were practicable, to give law 
across the Atiantic to a people who possessed within them- 
selves every imaginable element of self-government'* 
(65). 

l%e American colonists claimed the British Constitu- 
tion as tfadr birth-right and that so long as they them- 
sdves as British subjects had gone forth conquering and 
to conquer, that Constitution went with the flag whereso- 



•■Am. Omtory, pp. 4S2, 408. 
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ever they oarried it. In studjring national institutionB 
there is no one thing so important as to begin with the 
fundamental first principles upon which the whole struc- 
ture is founded and which ramifies to its remotest parts. 
The expression of that principle is familiar to every 
school-boy, but its real importance is not appreciated by 
the American people and it is safe to assume that it is 
violated more often by those who exercise the trust of 
legislation than by any other class of citizenship. Equal- 
ity of Bight is the first principle of American Jurispru- 
dence. **We hold these truths to be self-evident, that all 
men are created equal, that they are endowed by their 
Creator with certain unalienable (66) rights, and among 
these are life, liberty and the pursuit of happiness ; that 
to secure these rights Governments are instituted among 
men deriving their just powers from the consent of the 
governed/' "Our government,*' says Judge Dillon, 
'^ state and national, embodies and rests upon the funda- 
mental principle of the absolute and essential civil and 
political equality of all its citizens, whose collective will, 
expressed by majorities, is the rightful and only source 
of all political power. By this principle we must stand or 
fall. In adopting it, we reversed the doctrines of the gov- 
ernments of continental Europe, which doctrines were 
Hhat all popular and constitutional rights, all useful and 
necessary changes in legislation and administration, can 
only emanate from the free will and concession of the 
monarch or instituted govenmient' '* (67). 



MThe compact of servitude is no longer permissible; one man can- 
not ix)luntarily become a slave. 

«TDilion*8 Laws and Jurisprudence, p. 144. 
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As we have seen the germ of these political ideas took 
root in the human heart centuries ago, but they had lived 
with the cloister and the scholar, they had cast a feeble, 
fitful gleam of light over an ancient people, but they be- 
came, to change the metaphor, the chief comer-stone of a 
political structure for the first time in the United States. 
The Declaration of Independence is not a part of the writ- 
ten Constitution of the Nation, but the principles declared 
in this Declaration of Equality are parts of the Written 
and Unwritten Constitution of the People, and are every- 
where treated as practical principles, and not, as many 
Americans supposed, mere glittering generalities to em- 
bellish Fourth of July orations or post-prandial festivi- 
ties. In an address at Cambridge, July 4th, 1826, Edward 
Everett said, and truly, ''that till the establishment of 
the American Constitution this question (the basis of 
government) had received but one answer in the world, I 
mean but one which obtained for any length of time and 
among any numerous people, and that was force. Look- 
ing upon the Declaration of Independence as the one 
prominent event which is to represent the American sys- 
tem—and history will so look upon it— I deem it right in 
itself and seasonable this day to assert that while all other 
political revolutions, reforms and improvements have 
been in various ways of the nature of palliatives and al- 
leviations of systems essentially and irredeemably vic- 
ious, this alone is the great political discovery in political 
science, the Newtonian theory of government, for which 
wise men and sagacious statesmen in other times had 
strained but without success. I speak the words of truth 
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and soberness, without color or exaggeration, when I say 
that before the establishment of our American Constitu- 
tion, this Tory doctrine of the divine right was most com- 
mon, and this Whig doctrine of the original contract was 
professedly the most liberal doctrine ever maintained by 
any political party in any powerful state. I do not mean 
that in some of the little Grecian republics, during their 
shortlived noon of liberty and glory, nothing better was 
practiced,— nor that, in other times and places, specula- 
tive politicians had not, in their closets, dreamed of a 
better foundation of government. But I do mean that, 
whereas the Whigs in England are the party of poli- 
ticians who have enjoyed, by general consent, the credit 
of inculcating a more liberal system, this precious notion 
of the compact is the extent to which their liberty went. 
It is plain, whichever of these solemn phrases, 'divine 
right* or 'original compact,' we may prefer to use, that 
the right of the strongest lies at the foundation of both in 
the same way and to the same degree/' 

On several occasions recently the courts of last resort 
have used as the foundation of their decision the Declara- 
tion of Equality, treating it as a limitation of the powers 
of government and a safeguard of the immunities guar- 
anteed by the Constitution (68). 

§ 26. Preservation of equality is the chief concern of 
government and people alike. The province of an institu- 
tional writer is no doubt that of setting forth the funda- 
mental features of the system of law which he treats, but 



•BAUgeyer v. I^., 165 U. S. 578; State v. Kreutzberg, 114 Wis. 630, 
91 Am. State 934 ; Bessette v. The People, 193 111. 334, 56 L. R. A. 568, 
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it is also his privilege, perhaps his duty, to point out the 
tendencies to drift away from and violate fundamental 
principles of government. Conditions as they exist in the 
United States, rightly viewed, cause the publicist mingled 
feelings of apprehension and confidence (69). Among a 
free people there is always a tendency to violate in some 
manner the equilibrium which our primary axiom has de- 
clared to be essential to liberty, and the idea sought to be 
communicated can perhaps be best communicated by re- 
sort to example and admonition, leaving the application 
to those who desire the perpetuity of this Nation. 

§ 27. Intelligence and integrity essential to liberty and 
law. Very aptly may a parallel be drawn between the 
cause of the downfall of Athens and the vulnerable point 
in our own scheme of self-government; if it fails, it must 
be through the degenerating influence of a blunted mor- 
ality. In the third Philippic, Deitiosthenes said: ^'But 
what is the cause of the mischief f There must be some 
cause, some good reason, why Greeks were so eager for 
liberty then, and now eager for servitude. There was 
something, men of Athens (70), something in the hearts 
of the multitude then, which there is not now, which over- 



MThe PresldeDt'B thankagiving prodamatioii (1905) wisely admon- 
ishes the people as to a danger never greater in any nation in the world* 
*^e lire in easier and more plentiful times than our forefathers, the 
men who with rugged strength, faced the rugged days ; and yet the dan- 
gers to national life are quite as great now as at any previous time in 
our history. No other people has ever stood on as high a level of 
material w^ being as ours now stands, we are not threatened by 
foes from without. The foes from whom we should pray to be de- 
livered are our own passions, appetites and follies; and against these 
there is always need that we should war.** 

tPThis expression, "Men of Athens," dted 2 DalL 47Z 
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came the wealth of Persia and maintained the freedom of 
Greece, and quailed not under any battle by land or sea, 
the loss whereof has ruined all and has thrown the affairs 
of Greece into confusion. What is thisf Nothing subtle 
or clever ; simply that whoever took money from aspirants 
for power, or the corruptors of Greece, were universally 
detested; it was dreadful to be convicted of bribery.'' 
• • • ''But now all such principles have been sold, in 
open market, and those imported in exchange, by which 
Greece is ruined and diseased, what are theyt Envy 
when a man gets a bribe, laughter if he confesses it ; mercy 
to the convicted ; hatred to those that denounce the crime, 
—all usual attendants upon corruption." 

The senate replied to the first inaugural of Washing- 
ton: ''We feel the force and acknowledge the justness of 
the observation (of Washington) that the foundation of 
our National policy should be laid in private morality/' 

Still more to the point is the warning of that grand 
old patriot who, amid the storm of public strife and pri- 
vate threat which characterized the period of the Revolu- 
tion, maintained the principles of Liberty. 

The second president, in his inaugural address, after 
reviewing the first years of the republic and the pleasing 
spectacle presented by the nation, thus reads the signs 
of the times: "In the midst of these pleasing ideas, we 
should be unfaithful to ourselves if we should ever lose 
sight of the danger to our liberties if anything partial or 
extraneous should infect the purity of our free, fair, vir- 
tuous and independent elections. If an election is to be 
determined by a majority of a single vote, and that can be 
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procured by a party through artifice or corruption, the 
government may be the choice of a party, for its own 
ends— not of the nation for the national good. If that 
solitary suffrage can be obtained by foreign nations by 
flattery or menaces ; by fraud or violence ; by terror, in- 
trigue or venality, the government may not be the choice 
of the American people, but of foreign nations. It may 
be foreign nations who govern us, and not we, the peo* 
pie, who govern ourselves. And candid men will ac- 
knowledge that, in such cases, the choice would have little 
advantage to boast of, over lot or chance. '' 

Justice Miller tiius expresses the same thought: ''In a 
republican government like ours, where political power 
is reposed in the representatives of the entire body of the 
people, chosen at short intervals by popular elections, the 
temptation to control these elections by violence and by 
corruption is a constant source of danger. Such has been 
the history of all republics; and though ours has been 
comparatively free from both these evils in the past, no 
lover of his country can shut his eyes to the fear of future 
danger from both sources ^ ' (71) . 

§ 28. Distinctive features of American law (72). The 
following provisions of the American system of law are 
the great fundamental points in which it differs from any 
other government established anterior to the American 
Revolution (73) : 



Ti Bz parte Yarbrough, 110 U. S. 652-666. 

TsAs these features must be treated in logical order tbe citation 
is in the main reserve. 

tsThe ideas of consent and representation were not new, both be- 
ing in theory present in the British Constitution, though hampered 
by the absence of equality. 
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The establishment of equality before the law of persons 
subject to it. 

Beligions freedom* 

No power can be exercised as of a personal right (in 
truth a mere corollary of the above). 

Limitations are set upon all powers. 

The creation of a jurisdiction to test all acts by the su- 
preme law with the power to declare void and of no ef- 
fect any act of any department or officer of government 
contravening that law (74). 

The division of governmental functions and political 
sovereignty by subjects so that the national law and the 
state laws operate directly upon the individual. (Bald- 
win's Modem Political Institution, p. 12.) 

In these respects the people of the United States ven- 
tured beyond the limits of precedent and founded a new 
system of government based on their peculiar concep- 
tions of Right, Law and Government (75). 



T4 See Harvard T>aw Rev. vol. 7. No. 3, p. 130. Nov. 1883. 

TBProf. Leiber affirms that this Is the first Instance In history of 
a government balanced in this way. Leiber, Liberty and Self Qovt, 
25& 
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CHAPTER in. 
FOBKAL JUBISPBUDBTOB. 

§29. Th0 practical ntiUty of tedmicalaxidfon^ 
imidence. Every branch of learning, every department of 
trade, every vocation, has its own peculiar vocabulary^ 
its terms of art as they are called. It is only by the use 
of words that the ideas involved in a discourse can be 
communicated. 

It is astonishing how few great leading terms are neces- 
sarily used even in the largest and most minute discourse. 
These leading terms express the substantive ideas whioh 
constitute the woof of the finished fabric They are 
bound together by the warp of verbs, conjunctions and 
prepositions and embellished and given shades of mean- 
ing by adjectives and adverbs. The bulk of any dis- 
course must be in words familiar to us alL 

Apply this to the subject of law and it becomes plain 
that nearly all of its ideas cluster round such leading 
terms as Bight, Duty, Obligation, Wrong, Injury, Person, 
Status, Thing, Property, Estate, Title, Action, Bemedy, 
Justice, Equity, Law, Government, Agreement, Contract, 
etc. The ideas these words stand for— that is, what is 
the technical definition of each in the peculiar field of 
law— is what is meant when it is said: ''The Jural con- 
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ception of this or that word is," etc.; that is, its mean- 
ing in law. 

The first practical function of jurisprudence then is to 
ascertain the meaning of such words and ascribe that 
definite meaning to them. If the hundred pages which 
followed had no other function and performed no further 
service, they would be worthy of a careful preliminary 
perusal and frequent study in connection with the special 
topics. 

But formal jurisprudence performs another service 
equally important, equally useful and absolutely essential 
to simplicity, viz.: to give order and proportion to the 
treatment of the law. 

By means of the visible outlines created by this process, 
the student sees on a single page the map of the whole 
field he is to cover and the explanation of these neces- 
sarily puts him in possession of the fundamental prin- 
ciples of that part of his subject. 

Scientific jurisprudence is a subject of wide range and 
of great depth wherein is found much conflict of opinion 
among jurists and scholars, all of whom are entitled to 
respectful consideration. 

The author's views are the result of the careful study 
and deliberate consideration over a period of many years 
of aU such learning as his research discovered. These 
views have been expressed plainly, but it is hoped not 
dogmatically, and in the light of several years criticism 
it is believed that the conclusions find the approval of our 
best scholars. 
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Brief as the presentation is, yet it is believed to oon- 
tain the essential ideas and doctrines which make np the 
substance of the best books on jurisprudence. In it 
will be found quite a sufficient list of books to enable the 
more earnest to make exhaustive study of ancient and 
modem systems. The theories of Jurisprudence are all 
displayed. The leading terms of the law defined and the 
various systems of classification and legal exposition 
more fuUy treated than elsewhere. 

§80. Jmispmdence defined* ''The term jurispru- 
dence, like every other important term which takes its 
hue from the whole complex life of mankind, is ever need- 
ing to be defined afresh in the ever new language of each 
succeeding age'' (1). 

It has frequently been defined. 

All jurists agree that we are indebted to the Bomans 
for the beginning of the scientific treatment of the law 
and— 

In the Institutes Jurisprudence is defined as ''the 
knowledge of things divine and human, the science of 
the just and the unjust" (2). 

Since that definition was formulated, the meaning of 
the word "jurisprudence** has gone through several 
mutations, until now it has come to signify to us merely 
the science of human law, and to include within it every- 
thing within the domain of law (3). 



1 Amos' An English Code, 20a 

sinst., 1, 1. 

• Heron Jur. 66; 1 Austin Jur. 176; Dillon Law and Jur. 21. 
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Heron's definition is, '^Jnrisprndence is the science 
of positive law, the art of legislation, and the practice of 
law'' (4). 

Mackeldy'Si ''The science of compulsory law with their 
reasons and sources combined with their philosophy and 
history. The simple knowledge of laws without these 
lacks the scientific requisite of jurisprudence" (5). * 

''As a sdence, jurisprudence is analytical; that is to 
say, it deals with the various relations which are regu- 
lated by legal rules, rather than with the rules themselves, 
abstractly speaking" (6). 

Jurisprudence is a science which embraces not only 
a view of positive law and government as they exist in 
any particular system, but embraces the theories upon 
which private rights depend, and upon which governments 
and nations are builded It bears "very intimate rela- 
tion to the progress of civilization, and the study of one 
must embrace the other" (7). It is not the same as 
moral philosophy, although moral philosophy is one of 
the basic principles of jurisprudence. It is a broader 
term than political science in this; that jurisprudence 
must descend to and treat specific rules of private 
right (8). 

The modem tendency to specialize has introduced some 
confusion of thought by engendering the idea that 



« Jurlspradence, p. 66; Austin's Jur. vol. 1, p. 176. 
iMackeldy's Roman Law, p. 3. 

• Holland's Jarlsprndence, p. 5. 

T See Gibbons' Decline and Fall, ch. 44. 

• Warren's Law Stadies* 167-e. See Am. Bar Assn. Bep. 1902, p. 
487, et seOi 
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Political Economy, Sociology, Political Science, etc., are 
independent topics, whereas they are respectively only 
names for different view points of what is intrinsically 
one integral whole which may with sufficient accnnuT' be 
termed the science of law and government 

Professor Hastie makes this fact qnite clear: *'The 
Philosophy of Law, after many deviations^ has again 
come npon the right path; it has its sphere of activity 
in the midst of what is positive ; it has entered into the 
fresh moving life of the time. It has to reconcile what 
exists with the demands of reason ^to recognize the rose 
in the cross of the age/ It has accordingly even changed 
its name, and in virtue of its giving regard to experience 
it has been designated 'Philosophy of Law and Politics/ 
or Philosophy of Law and Comparative Jnrispmdenoe. 
• • . The Philosophy of Law is not to be regarded as 
a special science. As soon as it is seen that the Phil* 
osophy of Law has no other fonction than the spiritoal 
permeation of Positive Law, the contrast betwe^i Phil* 
osophy of Law and the science of Positive Law disap- 
pears, for their contents are really the same. From this 
standpoint Jurisprudence is generally represented in the 
present work, as the science of Law rather than the 
sdence of Bight, but the correlative principles of Bights 
are always presupposed, even when they are not overtiy 
expressed in the more concrete current terminology of 
Positive Law'' (9). 

Inasmuch as some definite limits must be set to this sub- 
ject, for our purposes, jurisprudrace may be regarded as 



• BMMtM OntliDM of Jnr. 175-0. 
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a practical although a metaphysical science, and as 
bounded by the terms, the science of law and government, 
and confined in application to human laws. It is, how- 
ever, a historical science, and consequently not confined 
to an investigation merely of what is the law, but what 
its development has been, and why and how existing 
things came to be. Law cannot be treated intelligently 
apart from jurisprudence. Jurisprudence is not a prac- 
tical science apart from law. Jurisprudence may not be 
apparent on the surface of a legal treatise, but should 
prevade and control the arrangement and treatment of 
legal subjects. 

Besolved into its component elements all of the fol- 
lowing may be perceived. First. Jurisprudence is a 
science. Second. It is an historical science because it 
must discover the origin and growth of legal ideas and 
institutions. Third. It is a moral science because it must 
deal with moral philosophy. Fourth. It is a logical 
science because one of its main functions is to give logical 
form to the mass of law which would otherwise be un- 
manageable. 

There is no tribunal with power to fix the meaning of 
this word; each author must therefore be left to state 
his conception of the subject. In this treatise it is not 
proposed to treat jurisprudence abstractly, but to use 
the science in connection with the system of municipal 
law which obtains in the United States. The jurispru- 
dence with which we deal is jurisprudence applied, the 
practical science of law which gives simplicity, order and 
homogeneity to the corpus juris. 
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§ 31. Olaflsiflcatioii the essential process of jnrispra- 
deuce. Tmtli is frequently veiled by forms of expression 
and this word, jurisprudence, has become almost mystical 
and by many regarded as of merely theoretical or 
academic value. 

Jurisprudence is a science, and in its practical opera- 
tion it involves several processes, each made the name 
of a distinct mode of investigation, viz. : Historical juris- 
prudence or the search for the origin and growth of legal 
facts and social institutions. Analytical or logical juris- 
prudence is the process of creating a formal system of 
law. This is always a logical process, of which classifica- 
tion is the means, the formal arrangement the end. This 
process is not confined to legal subjects, but dominates all 
the sciences. 

The origin of modem sciences is well described as fol- 
lows: ''The progress from the aimless observation of 
individuals to a system consists in this, that an order 
was introduced and applied in which these separate ob- 
servations supplemented and checked one another, but 
the individual systems themselves still stood in chaotic 
confusion beside one another. An individual was needed 
to introduce order here, too. An individual framed, out 
of the many ideas concerning politics, science, juri^ru- 
dence, medicine, astronomy, mathematics, philology, a 
new and great conception— soibncb. We know this in- 
dividual, and his divine name, Plato, and we know, too, 
the man who with tremendous energy undertook the task 
of carrying out the new programme, who first created a 
system of separate sciences, a classification of human 
knowledge, Aristotle.'' 
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Falck, a great German jurist, says: ** Science in the 
objective and universal meaning of the term, designates 
a body of truths methodically arranged (10). The 
sciences are divided theoretically into several branches or 
departments, according to the different objects of knowl- 
edge with which they deal. ... In this way the sum 
of knowledge which relates to right and law practically 
constitutes the special science of jurisprudence.'* 

** Three things are requisite in order that the repre- 
sentation of the rules of law recognized in a country 
may really deserve the name of a science. First, the 
principles of right and law must be so completely treated 
that no jural relation shall remain unexplained, at least 
in its essential points. Second, the grounds upon which 
the jural truths rest must be convincingly developed. 
Third, and finally, the arrangement of the whole system 
must be carried out, even in its individual parts, accord- 
ing to the principles of its internal essential connection, 
and not in accordance with an arbitrary scheme. The 



to oias8ification U eminently practical. The dally work of the 
pracUcliig lawyers who conduct litigation is made up largely of the 
analytical processes of differentiation and dasslflcatlon — of the facts 
to reach those which are elemental — of the cases to explain apparent 
conflict "Every well-trained lawyer/* says Garter, "will assent to 
the obeeryation that in cases of difficulty the first necessity is to devote 
the closest attention to the facts of the transaction. In the great 
majority of cases this method will solve all difficulties. This is be- 
cause the law is a science, consisting in the observation and classi- 
fication of human transactions. The principles of the classification, 
— ^the scientific order— that is, the law, — already exist& The task is 
to ascertain the true features of the fact or groupings of fact and, 
when this is done, the transaction seems, as it were to arrange itself 
in its appropriate class.** Jas. C. Garter, Province of the Written 
and Unwritten Law, Va. Bar Assn. Rep. 1889, p. 44. See also Holmes* 
Remarks, 10 Harv. L. Rev. 4T4 et seq. 
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essential character of the system consists in the nnion of 
these three qualities: Completeness, depth or funda- 
mentalness and order.'' 

The Utility of Analysis. Dr. Holland says: ''The 
ever-renewed complexity of human relations calls for an 
increasing complexity of legal detail, till a merely em- 
pirical knowledge of law becomes impossible. The evil 
has been partially remedied by the formation of codes, 
by means of which legislators, more or less imbued with 
legal principles, have grouped the legal chaos under 
genera and species. But an uncodified system of law can 
be mastered only by the student whose scientific equip- 
ment enables him to cut a path for himself through the 
tangled growth of enactment and precedent, and so to 
codify for his own purposes. In this as in other depart- 
ments of knowledge, the difficulty of the subject is due 
less to the multiplicity of its details than to the absence 
of general principles under which those details may be 
grouped. In other words, while legal science is capable 
of being intelligently learned, isolated legal facts are 
capable only of being committed to memory" (11). 

§ 32. Practicability and difficolly of analysing onr law. 
The remark of Sir William Jones **That if law is a 
science it must be founded on principle, ' ' is obviously true, 
or law is simply an art (12). Being founded upon prin- 
ciple, and being also a science, the rules of law must be 
susceptible of some logical arrangement, and that ar- 
rangement must be the result of analysis. 



11 HollaBd*0 Jaii8prndeQce» p. 1. 
19 Jones on Bailments. 
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Lack of Attention to Method in Text-Book. We have 
many text-books which are methodically arranged, never- 
theless it is equally tme that, nntil recently, there has 
never been accomplished a tolerably fair arrangement of 
the whole body of American law. 

Sir Montagae Crackenthorpe, an English scholar and 
teacher of law, in an address before the American Bar 
Association, said: ^^As is the common run of legal prac< 
titioners, so is the common run of our legal text-books. 
We have in our libraries a number of monographs, deal- 
ing with the sub-heads of law in minute detail— books on 
torts and contracts, on settlements and wills, on purchases 
and sales, on specific performance, on negotiable instru- 
ments, and so forth. We have also many valuable com- 
pendia, or institutional treatises, dealing with the law as 
a whole. Each and all of these bear witness to the dis- 
jointed character of our jurisprudence. The numerous 
monographs overlap and jostle each other, like rudder- 
less boats tossing at random on the surface of a wind 
swept lake. The institutional treatises, in their endeavor 
to be exhaustive, fail in point of logical arrangement, as 
vessels overladen with a mixed cargo fail to get it prop- 
erly stowed away in the hold. Some day, perhaps, we 
shall produce a Corpus Juris which will reduce this legal 
wilderness to order. But if we would lay bare the living 
forest we must first grub up the decayed trees'* (13). 



18 Sir M. Crackenthorpe, Am. Bar Assn. Rep. 1S96. See Walker's Am. 
Law, p. 4. There Is a reason for this lack of a thoroughly scientific 
institutional work, and the author conceives it to be this: Until after 
the Civil War, no analysis which assigned the relative positions of 
the nation and the state as they are now fixed could have been ac- 
ceptable, and while so great a question remained a vexed one it was 
a great impediment to such a treatment. 



Digitized by VjOOQ IC 



JTJBISPBUDENCE AND INSTITUTIONS 83 

As a consequence a confusion has crept into our text 
writings; for instance, one writer takes for the title of 
his work '' Constitutional Law/' We are led at once to 
inquire what will be the subjects embraced within that 
volume and what will be excluded. Our constitutions re- 
late to governmental relations and alsaprotect individuals 
in person and in property ; consequently the student may 
inquire, is constitutional law a distinct branch of the 
law, and does the prefix ^'constitutional'' indicate what 
subjects will be discussed? If not, constitutional law is 
not a significant title-head. We are also aware that the 
term, as the title of a body of law, is the outgrowth of 
our written constitution (14). Another takes the topic- 
head of '^ Judgments," and still another of '^ Estoppel," 
and a third ** Jurisdiction," etc. Now the law of judg- 
ments includes one branch of the law of estoppel, and 
the law of estoppel concerns a portion of the law of 
judgments. Judgments and estoppel both must relate 
somewhat to jurisdiction or ''due process of law," and 
due process of law is one of the fundamentals of constitu- 
tional law, which is almost equivalent to ''the law of the 
land." Thus the mode of treatment is in no way con- 
trolled by that which is logical and which no discretion 
can change, viz., the natural relation and dependence of 
legal subjects. 

Mathods of CPodes. It has been said that ' ' no code from 
the Code Theodosian to the Code Civile of Canada has 



u Professor Dl€e7f writing of Blackstone^B Gommentarlea, says: 
''Of eoDBtltatloDal law, as such, there Is not a word to be found in 
his Oommentaries. The maitera toMoh appear to JkeUmg to it are dealt 
MAtK hvh%minthe mm^ wader the head, 'Rights of Penona: " Dio^, 
Law of the Oonstitatlon, p. 7. 
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yet been tolerably well arranged. Not one shows any con- 
ception of the mutual relations of the great departments 
of law. Not one is governed by the logical principles of 
dichotomy (15), which, though it may not always be 
visible, yet should underlie and determine the main fea- 
tures of any system of classification'* (16). It is not to be 
understood, however, that Prof. Holland would contend 
that Gains Justinian's Institutes and the analyses of Hale 
and Blackstone are not controlled by the principles of 
classification. The failure of the New York Code is by 
Amos affirmed to be due largely to the uncertain use of 
terms. **The New York Civil Code may be described 
rather as a codification of text-books on the English Com- 
mon Law rather than as a codification of the English 
Common Law itself. Apart from occasional scraps of 
terminology and arrangement borrowed from Justinian's 
Institutes and the Code Napoleon, the whole work repro- 
duces in an utterly undigested form the notions and the 



18 DiYlBlon of classeB into sub-clasBeB. 

16 HoUand, Formg of Law» 1870. "AU that we now know of the law 
we know from written records. To make a code of the known law is 
therefore but to make a complete analytical and authoritative com- 
piliation from these records. Draft of Civil Ck)de, ch. xiv. "All advo- 
cates of codification recognize classification as the essential first step; 
e. g., The first great need then is a system of law expressed in dear, 
comprehensive language, this is a code. * * * Of course it is 
assumed that the code professes to rest on some basis of theoretical 
classification and is not as has been recommended in some quarters a 
mere orderly reproduction of the accidental distribution of topics at 
present in use among text-writers.** Amos An Eng. Code, p. 193. ''What 
is required and what must at some time or other be undertaken is a 
treble process, the process of elimination, the process of condensation, 
and the process of classification. This performance would make a 
code, call it by whatever name you please." David Dudley Field, Am. 
Bar Assn. 1889. 
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yrery phraseology in wMch tlie EngliatL Law is clothed 
in the most hastily compiled text-books. There is scarcely 
a symptom of a single ambigaons term having been sub- 
mitted to the crucible of logical contention or of a com- 
plex notion having been reduced to its component ele- 
ments'' (17). 

§32a. The ntilily of definltionu ''The use of words is 
to express ideas'' (18) ; but how shall ideas be accurately 
expressed unless apt words be chosen? 

Lest the writer seem to assume the role of critic at the 
outset, he will, on the subject of the most prevalent fault 
of writers and speakers, in the careless use of leading 
terms, quote the language of another: 

''Of all the fallacies to which the political writers are 
addicted, the most common, and at the same time most 
serious, is the fallacy of petitio principii (19), or of the 
illegitimate assumption of first principles. The most 
usual and formidable form of this fallacy is that of using 
question-begging terms, which consists either in includ- 
ing in the formal definition of a term some improved as- 
sumption, as being of the essence of the conception de- 
noted, or— without • including such assumption in the 
formal definition— by using the term as though such as- 



17 AmoB An Eng. Code, p. 101. 

IS Federalist, No. 87. "Men imagine/' says Bacon, "that their reason 
governs words, whilst in fact words react on the understanding, and 
this has rendered philosophy and the sciences sophistical and inactive. 
Hence the great and solemn disputes of learned men, often terminat- 
ing about words and names, in regard to which it would be better to 
proceed more advisedly in the first instance, and to bring such disputes 
to a regular issue by definition.*' Bacon's Works, voU III. p. 348. 

i»That is ''begging the quesaon." 
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sumption were implied. By this method the propositions 
from which onr conclusions are to be deduced, instead 
of being proved, as they ought to be, are unconsciously 
imbibed by the mind with the definition, or with our con- 
ception of the term, and the conclusions thus in effect 
assumed" (20). 

In legal classification the several elements which make 
the body of law must first be separated in accordance 
with the principles of dichotomy— i. e., separation into 
genera and species. This is the first process of classifica- 
tion, and produces the great primary groups of law re- 
lating to subjects. Then follows the subdivisions dis- 
playing the elemental features of each subject. In the 
process of stating the positive and actual law relating 
to these subjects, other elements must be regarded, for 
example, principles and rules are different though fre- 
quently confounded. Principles are general doctrines, 
axioms, precepts and maxims, and as they have general 
operation upon many topics they may be repeated fre- 
quently as the reason for the rule or a guide to inter- 
pretation. Rules are always specific and positive, apply- 
ing to (a) one subject only, (b) a specific part of the sub- 
ject In this respect Blackstone's method has never been 
surpassed; indeed, as it is but the application to law of 
the principles of logical discourse established by Aris- 
totle, applied by Gains and all later scientific jurists who 
follow the civilian methods, his method will not be sur* 
passed until some one discovers that the inductive phil- 
osophy of Aristotle is based on fallacious principles. 



to Smith's The State, 50, 51. See 1 WUflon's Works, pp. 50-61. 
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The subject may be demonstrated thus, taking Black- 
stone's Analysis as the illustration: He says he made it 
his first endeavor to mark out a plant of the laws of 
England, so coniprehensive as that every title might be 
reduced to some or other of its general heads (21). In 
his Commentaries he fills up that analysis by stating a 
rule of law, and commenting upon its origin, growth and 
change, and giving illustrations of its application in de- 
cisions. In pursuing this plan he states under a par- 
ticular head the rules applicable to a subject, without 
regard to whether the source of the rule was a statute 
of parliament, a custom of the country, a constitutional 
document like Magna Charta, or was simply evidenced 
by some legal decision (22) which was itself based upon 
reason and supposed policy (23). 

§ 33. The principal heading for the outline. It is ob- 
viously necessary that some term be selected as the basis 
of the analysis, so comprehensive that every subordinate 
subject may be embraced within this general head. Here 
it is proper to remark that in the discussion of a legal 
subject, as well as any other, each word used should be 
selected with a natural appropriateness of the term used 
to convey the desired idea. We must also bear in mind 
that there is a mutation in language, as there is a develop- 
ment of thought; and language, as the vehicle of thought, 



ti Preface to AoalyBlB, p. 4. 

M Black., p. 68; Analysis, ch. 2, sec. 8 

MSuch, for example, as Ck>ggs v. Bernard (1704), Lord Raymond, 
90e; 8. c, 1 Sm. L. G. 808; s. c, Great Opinions by Great Judges, 40; 
a e. Laws L. a Simp. 194; a c, Shir. L. O. 41— the great case in 
whidi Lord Holt dnddates the law of Bailmemta 
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musty to keep pace with the progress of thought, either 
invent new words or ascribe a new meaning to the old 
ones. 

§ 34. New meaning of old words. Throughout the no* 
mendature of the law will be found words which have 
come down to us from the Boman or Saxon period, or 
some intervening time, but the meaning which now at- 
taches to a word may, and quite frequently does not, 
correspond to the meaning which was given to it origi- 
nally (24). The body of the law which we are to analyze 
was framed by men of bold conceptions and upon new 
lines. 

The matter is more plainly put and more directly ap- 
plied to the subject in hand in the opinion to which we 
have before referred (25). **It is hardly possible to 
make any innovation in our philosophy concerning the 
mind and its operations without using new words and 
phrases, or giving a different meaning to those that are 
received. With equal propriety may this solid remark be 
applied to the great subject, on the principles of which 
the decision of this court is to be founded. The per- 
verted use of genus and species in logic, and of impres- 
sions and ideas in metaphysics, have never done mischief 
so extensive or so practically pernicious as has been done 
by 'states' and 'sovereigns' in politics and jurisprudence 
(26) ; in the politics and jurisprudence even of those who 
wished and meant to be free. In the place of those ex- 



14 See Holland, Jar., 8, 4. 

MGhlsbolm V. Georgia, 2 Dall. *419. 

teWUson, J., Chlsholm v. Georgia. 2 DalL ♦464. 
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pressions I intend not to substitate new ones; but the 
expressions themselves I shall certainly use for purposes 
different from those for which they have hitherto been 
frequently used'* (27). 

§ 36. The beginning of legal analjniis. CkduA. Chiius 
was a lecturer and writer upon law living about one 
hundred fifty years before Justinian. '^As the opinions 
of Gains are not quoted by the subsequent jurists whose 
fragments are preserved in the Digest, it has been in- 
ferred that Gains was a public teacher of jurisprudence 
(jus publico docens), who never in his lifetime obtained 
the highest distinction of the legal profession, the title 
of juris auctor (jus publico respondens). Valentinian, 
however, after his death raised Gains to the position of 
juris auctor, that is, gave to his writings pre-eminent 
auctoritas, or exclusive legislative authority, equal to that 
of four other jurists, Papinian, Ulpian, Paulus, and 
Modestinus'' (28). 

The renown of Gains rests mainly upon his announc- 
ing the principles upon which all legal analysis has sub- 
sequently proceeded. He recognizes as sources of law 
the law of nature and the law of nations and the jus 
civile of the Bomans (29). He agreed with the other 
Soman jurists of the second century in the assumption, 
"on the authority of Greek philosophy, that there was 
a lex naturae binding upon them because it was a lex,'' 
and they endeavored to work up the dictates of this law 



tT See Tenneflsee v. Davis, 100 U. S. 263, 1 Ham. BUl 187-141. 
M Poete's The Elements of Roman Law— Gains, vi 
t» Sardars' Justinian, Int 26. 
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and the jus gentium, together with the provisions of the 
old jus civile, into a whole (30). He was the first to see 
that whatever the source of the law might be, the whole 
body of the law was subject to an arrangement upon an- 
other principle, viz., the object operated upon by the rule : 
that to which the law *' relates^* was the touchstone of his 
analysis (31). This was showing that thip body of rules 
as a whole was capable of a separation into classes of 
differing genera between which there was, however, a 
natural relation, and an interdependence. It was a great 
step in the progress of law as a science. This is the 
splendid period in the development of scientific jurispru- 
dence. Says Mackeldy : ' * The scientific treatment of the 
law at this period (32) attained its highest excellence'* 
(33). Again he says: *' Jurisprudence, which had at- 
tained its meridian under Hadrian, the Antonines and 
their immediate successors, soon ceased to progress or to 
have life after the internal destruction of the empire sub- 
sequent to the death of Alexander Severus. All the 
science decayed, and the old Roman spirit expired be- 
neath the oppression of despotism and the corruptions of 
morals'' (34). 

It may be truly said that the science of government 
never under the Eomans attained to the Greek model. 
There is still one mare period in the development of the 



sold. 

81 See rosters Galus, 39. 

82 Of Cicero, Hadrian, and the Antonines, Mackeldy, Roman Law, 
Int., § 40, p. 60 ; Posters Galus Pref. vl. 

83 Mackeldy, Roman Law, Int, sec. 51. 

84 Mackeldy, Roman Law, Int. sec. CO. 
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science of law or jnrisprndence under the Bomans, viz., 
the age of Jnstinian. 

§ 36. Jvurtbiian and the institates* Justinian's merit 
is not in the destmction of the old and invention of new 
principles. In the Code and the Digest his agents or 
conmdssioners compiled and collected, not all of the ap- 
plications of the principles of the preceding ages, but, as 
they supposed, all the living principles of the Roman law. 

The evolution of Justinian's Corpus Juris is thus 
stated by Poste : ' 'In the course of centuries the accumu- 
lation of juristic writings of coordinate authority was a 
serious embarrassment to the tribunals. To remedy this 
evil, A. D. 426, Theodosius and Valentinian enacted what 
is called the law of citations (Cod. Theodosianus, 3), limit- 
ing legal authority to the opinions of five jurists. Gains, 
Papinian, IJlpian, Paulus, Modestinus, and of any other 
jurists whom these writers quoted, provided that such 
quotations should be verified by reference to the original 
writings of those juris auctores. In case of a divergence 
of opinion, the authorities were to be counted, and the 
majority was to prevail. In case of an equal division of 
authorities, the voice of Papinian was to prevail A. D. 
533, Justinian published his Digest or Pandects, a com- 
pilation of extracts from the writings of the jurists, to 
which he gives legislative authority. Every sentence, 
accordingly, of these passages is called a lex, and the 
remainder of their writings is pronounced to be absolutely 
void of authority'' (35). 



w PoBte^fl The EleineDts of Boman Law, Gains, p. 88. 
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A similar course has been found necessary in every 
syfitem of law, and the prediction may be ventured that 
our law must soon be restated in more scientific form 
and order. 

The compilation of the Code and Pandects was, how- 
ever, not his chief contribution to the science of law, for 
in these there is little regard to system and arrangement. 
An institutional work was needed in order to facilitate 
the study of the law. He therefore caused Tribonian, 
with the assistance of Theophilus and Dorotheus, to pre- 
pare a brief system of law under the title of Institute, 
which should contain the rudiments of jurisprudence (36). 
This work was professedly founded on the Institutes of 
Gains, so that Justinian's Institutes are in fact no more 
than a new edition of that work, which up to that time 
had been used as a first book for the study of Roman law, 
much of which, however, was obsolete at Justinian's time. 
In this new edition of Gains' Institutes the wholly ob- 
solete matter was omitted (37). 

§ 37. The principle of legal analysis. It is necessary 
at the outset to discover the principle lying at the basis 
of all legal analysis. That principle, so far as it has been 
applied to any feasible attempt at classification or ar- 
rangement, is that the rules of law are to be classified 
according to the subject-matter of the rule of law, or as 



s« See Sandars* Justinian, pp. 63-66. 

sTMackeldy, Roman Law, Int, 60; Sandan* Justinian, Int, sec 
34. p. 2. 
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we may otherwise put the same idea, laws are to be ar- 
ranged according to the objects to which they relate (38). 

Classificatian of the Roman Law. Gains, one of the 
celebrated Roman jurists, said: That all laws relate ta 
persons (39), to things, or to actions. No great use was 
made of these principles in the Boman code or pandects, 
and it is apparent to any one who gives that body of laws 
close examination that those books have not been arranged 
in conformity with these principles (40). While the divi- 
sions pointed out by Gains are observed, the external ar- 
rangement of the law of Bome was never made to con- 
form to this internal arrangement (41). 

§ 38. Method of the institutes. The greatest applica- 
tion of the principles and the nearest approach to system 
is found in the arrangement of the Institutes (42), which 
was a work designed for the use of students, and meant 
to give an outline or introduction to the laws of Rome as 
found in the Code and the Digest Judge Tucker truly 
remarked that in arbitrary governments questions con- 
cerning the constitution rarely occur, and are still more 
rarely discussed, and hence in such governments the study 
of the law merely as a profession does not seem neces- 
sarily to require the study of the constitution ; the former 



'•Bowyer, Com. on Girll Law, cb. 8; Mackeldy*8 Roman Law, p. 
117, sec 124; Austin's Jurisprndence, 7^ See Story's Conflict of 
Law, fi 13. 

M Persona, t e, condition or statna 

«o 1 Stephen's Ck>m., p. xi. ; Thibaut's System Lindley's Trans. *6. 

*8ee Hastie's Outlines Jur. 238. 

«i Bandars' Justinian, Introduction, p. 24; Thibaut's System, Lind- 
ley's Trans. *6. 

43 The Institutes of Gaius are vetened to as such; those of Jus- 
tinian are universally cited as the Institutes. 
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being limited to such controversies between individuals 
as do not involve in them any question of the authority 
of the government itself, and the latter being supposed to 
be a theme too exalted for the comprehension of the 
private individual, and as such discouraged and neg* 
lected (43). This is undoubtedly the reason why the ar- 
rangement and discussion of the Institutes does not em- 
brace the relation of magistrate and people. 

The following taken from Spencers ** Equitable Juris- 
diction/' sliows sufficiently the arrangement of the In- 
stitutes : ' ' The laws of the Romans may be classed under 
five general divisions: First. Those which concern the 
distinctions of persons and the relations which existed 
between individuals. Second. Those which related to 
property or things. Third. Those which related to the 
rights of individuals in respect to their transactions with 
others, and to the claims arising from the conduct of in- 
dividuals one to another, or the laws relating to obliga- 
tions. Fourth. Those which related to the^enforcing by 
legal means the rights and claims of individuals, or the 
laws which concerned the machinery of actions. Fifth. 
The laws relating to public offenses. '* 

§39. Blackstone's disposition of these subjects. A 
comparison of this analysis of Roman law with Black- 
stone's analysis of English law shows that Blackstone 
has reproduced, in his Commentaries, all excepting the 
third division. The first division, under ** Rights of Per- 
sons'' (book 1); the second division, under ** Rights of 
Things" (book 2) ; the fourth division, **0f Actions and 



^sPr^ace to Tucker's Black., xvt 
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Defenses of Actions" (book 3), under the head of '^ Pri- 
vate Wrongs/' and the fifth division, in book 4> nnder 
the title *'0f Public Wrongs," What, then, becomes of 
the third head, namely, '* Obligations!" 

Obligations were those which related to the rights of 
individuals in regard to their transactions with each 
other, and the claims arising from the conduct of in- 
dividuals one to another. 

In the Boman law these obligations arose by reason of, 
first, contracts, express or implied, which Spence has 
designated by the words ^'transactions with others;" or 
second, from torts or wrongs, as understood in English 
or American jurisprudence, expressed by Spence as aris- 
ing from conduct of individuals one to another, whidi the 
Boman called delicts. 

All that part of obligations arising from contracts is 
logicaUy treated by Blackstone under ''The Bights of 
Things," as all such contracts affected property, and 
conduct imposing an obligation was some wrongful act 
of one person against another, amounting to a tort 

§ 40. Uniyersality of the principle of analjrsis. These 
principles of Gains, and their application in the Insti- 
tutes, lie at the basis of every systematic analysis of 
modem law, and it is obvious that, if the principles are 
sound, they are applicable alike to all systems (44). 



M Perhaps tbis shonld not be passed by without proof or illnstration. 
Is it not a fkct now ohvious that in all societies there is an nnder- 
Btmctnre of arrangement which is identical— that is, a body of mles 
relating to the ezerdse of magistracy, another of family law, another 
of property rights, another of remedies, and a body of criminal law? 
Howerer the details may differ the dassiflcation is always there» 
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Blackstone says, in the introduction to his analysis of 
the laws of England : ^ * The most early and, indeed, most 
useful of those who have labored in reducing our laws are 
Glanville, Britton, Bracton and Fleta/^ (Bracton^s 
system was to book 3, tract 1, substantive and funda- 
mental rules; the balance, legal procedure, was pro- 
fessedly following the Roman law.) Fitzherbert and 
Brooks, and the subsequent authors of abridgments, have 
chosen a method the least adapted of any to convey the 
rudiments of a sdence; namely, that of the alphabet. 
Dr. Cowl follows the Institutes of Justinian. He then 
says: '^ Of all the schemes hitherto made public for di- 
gesting the laws of England, the most natural and scien- 
tific of any, as well as the mo&t comprehensive, appeared 
to be that of Sir Matthew Hale in his posthumous analysis 
of the law.'' 

Gritioal Examination of tfaa Principle. It is important 
to ascertain clearly the principles lying at the basis of 
each analysis, and also to see how far they are applicable 
to our law. 

We have asserted that the principle lying at the basis 
of the various analyses is that the laws are to be classified 
according to the objects of the rules. Austin, speaking of 
Gains, says: **That he divided jus, or law, into jus 
gentium and jus civile, and, having shown the various 
sources of the assumption of law, or jus, proceeds to 
divide that same subject according to the objects or 
subjects with which it is conversant" (45) • 



4i Austin's Jnr., p. TSL 
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Blackstone says in the opening words of his Commen- 
taries (46) : "The objects of the laws of England are so 
very nmnerons and extensive that, in order to consider 
them with any tolerable ease and perspicuity, it will be 
necessary to distribute them methodically imd^r proper 
and distinct heads." In his fourth paragraph hie says: 
'^The objects of the laws of England falling into this 
four-fold divison, the present Commentaries will, there- 
fore, consist of the four following parts/* What the law 
concerns, determines its place in Hale's Analysis. 

The Rules for Logical Glassiflcation (47). The rules 
for the logical division of subjects, according to Arch- 
bishop Whately (48), are: 

"1. Each of the parts, or any of them short of all, 
must contain less, i. e., have a narrower signification, 
than the thing divided. 

**2. All the parts together must be exactly equal to 
the thing divided; therefore we must be careful to ascer- 
tain that the summum genus may be predicated of every 
term placed under it, and of nothing else. 

'*3. The parts or members must be opposed, i. e., must 
not be contained in one another, e. g., if you were to 
divide the word *book' into poetical, historical, folio, 
quarto, French, Latin, etc., the members would be con- 
tained in eadi other; for a French book may be a quarto 
or octavo, and a quarto, French or English, etc. * There- 
fore,* continues the Archbishop, 'you must be careful to 



481 Blk. Com. *121. 

4T These are useful In deflnitloii. 

MiiOgic, p. oa. 
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keep in mind the principle of division with which you set 
out, e. g., whether you begin dividing books according 
to their matter, their language, or their size, all these 
being so many cross divisions. And when anything is 
capable, as in the above instance, of being divided in 
several different ways, we are not to reckon one of these 
as the true, or real, or right one, without specifying what 
the object is which we have in view ; for one mode of divid- 
ing may be the most suitable for one purpose, as, e. g., 
one of the above modes of dividing books would be the 
most suitable to a bookbinder, another in a philosophical, 
and the other in a philological view. . . . When you 
have occasion to divide anything in several different ways 
—that is on several principles of division— you should 
take care to state distinctly how many principles of divi- 
sion you are making, and on what principle each pro- 
ceeds' '' (49). 

§ 41. The universal system of dassifioation. The great 
aim of the logical sciences is the arrangement of all knowl- 



4» Sketch of a Scientific Clagsiflcation of Ris^ts, Jonmal of Juris., 
£3diiibnrgh, 1864. Qnoted in XXV Am. Bar Asbo. Bep. p. 457. 

A good illustration is furnished by the following, from a lecture 
delivered by Mr. Justice Brewer to the students of Haverford Ck>llege. 
He says: "We classify nations in various ways, as for instance, by 
their form of government One is a kingdom, another an empire, and 
still another a republic. Also by race. Great Britain is an Anglo 
Saxon nation, France a Gallic, Germany a Teutonic, Russia a Slav. 
And still again by religion. One is a Mohammedan nation, others are 
Heathen, and still others are Christian nations.'* 

Here the learned Justice mentions three cross divisions. Another 
croBS division of the race is the one used for the purpose of showing 
the ethnic affinity of races, as the Arian, Semitic, eta When the sub- 
ject of real prc^rty is reached there we shaU have several viewpoints 
of estates. 
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edge in order to facilitate its understanding, and thereby 
cause it to actually guide and control the actions of men. 
If historical comparative and inductive jurisprudence 
have any practical vocation, it consists in the discovery 
and publication of a system of classification capable of 
accommodating all the elements which make up the law 
of a given state into one orderly, comprehensive and 
simple whole. Whoever mil carefully consider the 
various institutions and laws of the several civilized na- 
tions of the world will perceive that there are certain 
fundamental institutions common to them all, and how- 
ever these may vary in their details, they have during 
every period of their development disclosed this same 
similarity in elemental features. The elucidation of this 
idea has been said to be the most characteristic and per- 
manently valuable feature of Mr. Austin's labors. 

Professor Sheldon Amos says: "There are few stu- 
dents of English Law who are unaware that the most 
finished and characteristic portion of the Works of the 
late Mr. Austin is occupied with ascertaining the limits 
of the Province of Jurisprudence. It is not easy to ex- 
aggerate the importance of the task itself, and it would 
be superfluous to dwell upon the acuteness and laborious- 
ness with which it was carried out— however imperfect as 
a vehicle of the author's total thoughts was the practical 
shape which his speculations chanced to take. Mr. Austin 
established once for all, as has been already intimated, 
with a decisive deamess which none of his rivals in this 
or in any other country have equalled, that in all Systems 
of Law— to whatever period or form of Civilization they 
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may belong— there are certain definite and lasting Con- 
ceptions the constant reappearance of which can ever as- 
suredly be counted upon, and which are capable of being 
expressed in the terms of an universal Language. Start- 
ing from these permanent Conceptions, he pointed out 
that a basis of Classification might be discovered to which 
the vagaries of the most abnormal and idiosyncratic Legal 
System could not but adapt themselves** (50). 

Professor Amos does not intend to be understood, that 
this is a discovery of Professor Austin's— only that he 
had made the fact more clear than others who had pre- 
ceded him. Indeed, Sir William Jones, one of England's 
greatest scholars, who had given much time to the con- 
sideration of foreign systems of law, speaks of the re- 
markable similarity in fundamental matters among all 
nations. Thus he says of the law: 

''The student of the law will constantly observe a strik- 
ing uniformity among all nations, whatever seas or moun- 
tains may separate them, or how many ages soever may 
have elapsed between the periods of their existence, in 
those great and fundamental principles, which, being 
clearly deduced from natural reason, are equally diffused 
over all mankind, and are not subject to alteration by 
any change of place or time; nor will he fail to mark as 
striking a diversity in those laws, which, proceeding 



>o Amos' "An English Code," p. 205. It should always be borne in 
mind that Professor Austin is to be Judged by a half completed work. 
He died in that period when men engaged in such a task as his are 
only reaching the full power of maturity. Had he lived to have ex- 
amined the English system of law in minute detail, and sufficiently 
to apply to it his classification, we would then be in position to Judge 
of the practical nature of his theories. 
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merely from positive ijutittntiony are, oonsequently, as 
various as the -mils and.^cies of those who enact 
them" (51). vV... 

Professor Amos^ after speakihg«'oT .the family as the 
natural atomic element of society tkitfiL-l^i'esents the in- 
stitutional elements of a fully developecl'^ciety (52). 

According to these views the State is acfnal|^f.and has 
been historically, evolved out of single Famili<Ss'«.'through 
the medium of associated Families ; and its proper '6Qecig[y 
consists in the incessant action and reaction of the ^q^* 
mestic life and responsibilities of every citizen on his 
public life and responsibilities^ and of his public on his 
domestic. Thus every man is called and bound to be 
selfish, and every man is called and bound to be self- 
sacrificing; and it is the hardest duty of the Statesman 



BiSlr WilUam JonesT **8peecheB of Isaeus,*' quoted from Dillon's 
"Laws and Jarlaprndence," p, 187. 

Bs We are not glylng approval to the position that the family Is note 
the atomic element of Society, bnt it is yet the primary institution. 
On the snbject of the change which has colminated in the Anglo-Saxon 
idea of individual liberty, Professor Maine says : 

"The movement of the progressive societies has been uniform in 
one respect Through aU its course it has been distinguished by the 
gradual dissolution of family dependoicy, and the growth of indi- 
vidual obligation in its place. The Individual is steadily substituted 
for the Fftmily, as the unit of which civil laws take account The 
advance has been accomplished at varying rates of celerity, and there 
are societies not absolutely stationary in which the collapse of the 
ancient organization can only be perceived by careful study of the 
phenomena they present But whatever its pace, the change has not 
been subject to reaction or recoil, and apparent retardation will be 
found to have been occasioned through the absorption of archaic ideas 
and customs from some entirely foreign source. Nor is it difficult to see 
what is the tie between man and man which r^laces by degrees tho8e 
forms of reciprocity in rights and duties which have their origin in 
the Fftmily. It is Gontract" 

Maine's Ancient Law, pp. 168-168. 
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and of the Moralist, as welltttcr^of every citizen within the 
sanctuary of his own s^rit^to fix the limits of such com- 
peting responsihilitipflk •:. • 

Thns that Famils^life (including the topics of Marriage 
and Succ68sioif)i.aild Government (including the topics of 
Crime andT Proc^nre) will form a hulky portion of even 
the mois]t«j6mtiryonic legal system, would he anticipated— 
ev^n'wwe there no evidence on the matter accessihle, de- 
^ f(vi(d'from legal systems of every shade of development, 
Aand testifying uniformly to the predsion and lahorious- 
ness with which these departments are invariably worked 
out Other leading x)ortions of every legal system cor- 
respond to like universally distributed groups of facts. 
The competition for the use of the material objects form- 
ing portions of the visible universe originates Laws of 
Ownership. Industry, Commerce, and indeed the most 
elementary Division of Labour and habits of Coopera- 
tion, originate Laws of Contract. The historical rela- 
tions of these two phases of Laws, in primitive societies 
at the least, may be learned from Professor Maine. For 
the present purpose it is sufficient to notice that Laws of 
Ownership and Laws of Contract— however much they 
may be inextricably intertwined through logical confu- 
sions and historical accident— form two distinct and per- 
manent departments of every legal system; and, when 
placed side by side with Family-law, with Laws regulat- 
ing the Constitution and Administration of the State, 
and with Criminal Law, afford a series of immutable ele- 
ments into which every existing or possible legal system 
admits of being readily decomposed. 



Digitized by VjOOQ IC 



JUBISPBUDENCB AND INSTITUTIONS 103 

On testing the value of these anticipations by referring 
to the most prevalent legal systems in modem and ancient 
times, and in the Western and Eastern Worlds— however 
much the inquiry may be perplexed by the intrusion of 
what may be called the non-natural elements supplied in 
certain communities by superstition and priestcraft, the 
essential uniformity of all legal systems is substantiated 
beyond dispute. This uniformity, be it noted, is not one 
of positive and detailed regulations, but of intellectual 
conceptions, of moral assumptions, and of practical adap- 
tation to certain marked and leading characteristics of all 
national existence" (53). 

§42. EzpIanaAion and application of this theory. 
Slight reflection on the part of the modem reader, 
whether he be artisan, tradesman, manufacturer, farmer 
or professional man, will be sufficient to enable the com- 
prehension that in a broad sense all systems of law are 
structuraUy alike, and that while all have grown and de- 
veloped differently, all have been obliged to observe a 
certain natural, logical framework, simply because it is 
the order of nature, and therefore allows no arbitrary 
choice. This natural, logical organization of the laws of 
every country, is as follows : 

The rules gorwning govenmiental relations. In every 
system of law there is a body of rules intended to 
organize the government, mark out the departments of 
service, designate the orbit and limitations of its power, 
provide the manner of choosing magistrates and limiting 
their power and prescribing the manner of its exercise. 



u AmM* ""An OngUdi Gode,** pp. 214, 216, 2ia. 
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Family Law exists in every form of government and it 
passes in English conntries under the name of ^'Domestic 
Relations.'' In every country, be its inhabitants Cau- 
casian or Mongolian, black or white, there is the Family, 
everywhere there is marriage, everywhere there is power 
of parents over children, there is some form of guardian- 
ship—there are domestic servants, etc. 

Property Law. The foundation of civilized prosperity 
is property. Its acquisition comes about by trade, com- 
merce, service or labor. It takes on a variety of forms 
—the material earth, land and waters, the things which 
grow on or in it, or are taken from it, or attached to 
it, or issue out of it, or are convenient adjuncts of land, 
as easements of light, air, ways, etc. The movable things 
which are constructed out of these material things, or 
which exist in nature, form another class of property 
called chattels. The refinements of law and dvilization 
have attached the quality of property to things intangible. 
The obligations which one may give, common forms of 
which are bonds and notes, and certain obligations which 
arise from transactions or conduct, are treated also as 
property, and are embraced within another great group, 
choses. The first of these passes xmder the name real 
property; the others are species of the class called per- 
sonal property. 

Public protection and judicial remedies. A system 
of Police and Administrative and Judicial tribunals are 
necessarily established in order to render practically per- 
fect the rights which are embraced within the classifica- 
tion pointed out above, namely, political rights, property 
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rights and domestic rights, and so all governments have 
established another body of rules creating courts and 
governing the administration of law. It is sometimes 
called the law of actions, sometimes Procedure. 

PnUio offences and crimes. The experience of the 
world demonstrates that evilly disposed men will violate 
the most sacred rights. The forms and methods by which 
these rights are violated are so similar in different ages, 
and among different people, that the law-makers are able 
to predict with reasonable certainty that there will be 
homicide, thefts, embezzlements and arson. In fact, all 
the various offences are constantly recurring, and hence, 
every nation has found it necessary to establish a code of 
law for the punishment of offenders, and it is called the 
law of crimes, or ** Criminal Law.'* 

Of course these branches of law did not develop evenly, 
naturally the every day affairs of life were first reduced 
to some sort of order. 

A very thoughtful writer says concerning the develop- 
ment of the law: ^'At first only rights arising between 
subjects are determined and protected by the law, whilst 
the Sovereign remains above the law. Under barbaric 
despotism the Sovereign acknowledges no legal rule bind- 
ing upon him in his conduct towards his subjects. BtLt 
in time the relations between the Government and the 
people become subjected to certain positive laws. And 
the body of laws determining the relations between in- 
dividuals and their government, is generally termed Con- 
stitutional Law or Political Law; the latter term is pref- 
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erable" (54). Again he says, *'The Political Law of 
a nation is the whole of the legal relations existing be- 
tween the governors and governed*' (55). 



•« Heron on JurisDrudence, p. 70. 
w Id, p. 75. 



Digitized by VjOOQ IC 



JUHISPBUnBNCE AND INSTITUTIONS 107 



CHAPTER IV. 
PIUMABT OLASSmO ATIOH OF SUBJBOTB. 

§43. Naton and 1U68 (rf dassiflcaUoiL The questions 
are sometimes asked— What is the use of studying classi- 
ficationT And what do we care how Gkiius or Hale or 
Hlacksto]» classified the lawf The practical results to 
be derived from even such a brief review as is here pre- 
sented are: 

First a familiarity with legal processes of thought, and 
the reason why the law is as it is. 

Second a clearer conception of the meaning of the 
words which must be often used throughout the book. 

Third the acquisition of a well arranged mental store- 
house wherein aU the knowledge acquired naturally and 
easily takes its place. Thus the mere learning is made 
more easy and the matter of retaining becomes not mere 
memory, but to a degree reason— because the student 
knowing the reason can much more easily retain or repro- 
duce the idea in his own words. 

Li the process of separating the corpus juris of the 
Fnited States into different subjects, each of which may 
in turn be ezazoined minutely, we neoessarily avail our- 
selves of what is called legal analysis. 

Legal analysis explained. Analysis, applied to law 
and used in reference to a tangible result attained, has 
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a meaning peculiar to itself; e. g., when we speak of 
Hale's analysis or Blackstone's analysis, the phrase calls 
to mind the synoptical outline of English law, rather than 
the processes by which these results have been attained. 

Analysis, used abstractly or applied to chemistry, 
naturally suggests the process of separation, or the reso- 
lution of some substance into its elements. 

Legal analysis, however, involves two processes. First. 
Analysis in its narrower sense, i. e., the resolution of the 
body of the law into its separate parts according to the 
principles of dichotomy (1), i. e., separation according to 
species and genera. 

The second process may be termed synthetical, and 
consists in arranging the matter thus differentiated by 
the first process in such a manner that each sub-head will 
be again divided, and so on until all the subjects and the 
mutual relation and dependence of each appears upon the 
surface (2). 



1 See any dictionary, titles, Method, AnalyslB, Syntbeein, Synopsis. 
This is the plan of Lord €k>myn's celebrated Digest of BngUah Law* 
which is to-day unexcelled by any subsequent work. The editor of 
Goniyn*s Digest says: 'The general plan of this Digest is that the 
author lays down principles or positions of law, and Illustrates them 
by instances, which he supports by authorities ; and these are brandied 
out and divided into consequential positions, or points of doctrine, 
illustrated and supported in the same manner. By this means, each 
head or title exhibits a progressive argument upon the subject, and 
one paragraph (and in like manner one division or subdivision, etc.) 
follows another in natural and successive order, till the subject is 
exhausted.*' 

sTUls work must be done either mentally or visibly by an actual 
outline. Before any subject can be thoroughly mastered the mind must 
see the outline. Henry St. George Tucker, in his Ck)mmentar]es, sayfi : 
*'It is with the law as with everything else that is to be learned. It 
Is sooner learned, and better learned, by being studied systematically. 
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§ 44. Glassiflcation of legal treatises. The result of 
snch a process is the prodnction of a synoptical outline, 
and in the production of legal treatises the extent to 
which comment, explanation and illustration is indulged 
in hy the writer is the test to determine whether the book 
is an analysis, an institute, or a commentary. As an ex- 
ample of books of the character above mentioned, of the 
first class are the outlines of Hale and Blackstone, in 
which the writers indulge in no commsnt at all, or but 
occasionally a mere reference ; as, for example, Lord Hale 
speaks of the classes of Men, sub-class AJiens, and adds : 
^^Here comes in the learning of (concerning) aliens, as 
naturalization, denization, etc." (3) As examples of in- 
stitutes we have Gains, Justinian, Wood's Institutes of 
English Law, Minor's Institutes, and that of Bouvier, 
unless it be said that the last two indulge in more com- 
ment than is allowable in a mere institute, and thereby 
become commentaries.. 

The best known examples of commentaries are Black- 
stone's and Kent's Commentaries, and the writings of 
Judge Story. Every extended treatise which now passes 



The rndis indigestaqne moles most be reduced to order by the student 
himself, or by somebody for him. That every persoA who comes to 
acquire a knowledge of this complicated subject should have to ar- 
range for himself would exhibit a state of infancy in the science un- 
worthy of our times. It would be as if the innumerable papers in a 
clerk's office were thrown in a common heap without order, and 
each suitor was compelled to hunt in the confused mass for what- 
ever he might want, to arrange them for his own use, and then throw 
them back again into the same undistinguished chaos, to try the in- 
genuity and patience of the next adventurer. These evils were early 
discovered, without doubt, but they have been only recently remedied 
to any considerable extent" See Minor's Institutes, Preface. 
• Hale's Analysis, p. 3. 
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under IH© title of "text-books" is in reality a conunentary 
on the particular subject, unless its order is so deficient 
as to make it partake more of the character of a digest. 

"Institutes," says Lord Bacon (4), "ought to have two 
properties— the one a perspicuous and clear order of 
method, and the other a universal latitude or compre- 
hension, that the students may have a little pre-notion of 
everything, like a model towards a great building." 

A commentary must of necessity be as orderly in its 
treatment as either an analysis or an institute, and should 
the title a commentary on English law or American law 
be taken, then every subject should be noticed. The order 
should not be changed because of the bulk of the woric 
For example, Kent's Commentaries are said by Profes- 
sor Dwight to be incomplete as commentaries on Ameri- 
can law because they do not include within the treatment 
the subject of torts, criminal law and procedure (5). 

§ 46. Legal analjrsis in American treatises. Authors, 
especially in recent years, have not been noted for their 
lucidity of arrangement, although the legal profession has 
exhibited a high degree and skill in the first branch of 



« Works, TOl. n, p. 282. 

»1 Green Bag, 143. Professor Dwight did not mean that the 
treatment was imperfect, but that the scope was narrower than the 
title. To the author, the arrangement of Kent's Ck>mmentarie8 is 
its principal defect The classification of the matter contained in 
Part one, by itself, under the title, 'The Ck>nstitutional Jurisprudence 
of the United States/' leads one to view the subject as a body of law 
isolated from the matter of the next part, which is "Municipal Law ;" 
whereas, the whole of the book, as well as Part One, is within the 
title "Municipal Law." The arrangement of the book has generally 
been regarded as less scientific than that of Blackstone. See Am. Law 
Reyiew, vol. 1, p. 182. [1866]. 
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legal analysis. This is undoubtedly the natural result 
of regarding constitutional law, which is properly a part 
of the law of persons, as a distinct field of law. Kent's 
Commentaries is a striking illustration of ihis in- 
fluence (6). 

How legal subjects are dassifled. It is obvious that 
the arrangement and classification of a system of law de- 
pends upon the nature and peculiarities of the system of 
law under treatment, and that it is illogical to undertake 
to arrange one system of law in accordance with the 
synopsis designed to present another system, unless the 
two systems are entirely similar in structure, and tiie 
synopsis which presents itself is strictly correct in all its 
parts, and especially in its leading divisions. Most 
authors who have attempted to treat the whole body of 
American law have undertaken to cast it in the mould of 
the outline of English law found in Blackstone's Com- 
mentaries, without taking the pains to investigate the 
soundness of the reasons for his method, and without 
questioning whether the two systems were identical in 
outline. Not one American writer has stated the principle 
of arrangement which dominated his classification; not 



• The dlfficalty is to look throiigh the f onnal mode of ezpresslon and 
artlflclal legislatlTe dassification and formulate a system in compli- 
ance with the logical order of the subjects. The law of England used 
to be classed as common law or lex non scripts, and statute or written 
law, and this outward form wais a hindrance to its treatment Lord 
Hale perceiTed that the source of the law had nothing to do with the 
method of arrangement, as he says in the preface to the analysis: 
''And although the laws of England are generally distributed into the 
common law and statute law, I diall not distribute my analysis accord- 
faig to this method, but shall take in and include them both together 
as constituting one common bulk or matter of the laws of England.*' 
He applied the true touchstone 
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one has arranged his material in accordance with the 
logical principles which were used by Hale, and which 
Blackstone professed to follow in his Commentaries. 

§ 46. The reason for and fallacy of Blackstone's pri- 
mary dassiflcation. In seeking for the most appropriate 
classification, we must of necessity examine those methods 
which have been heretofore nsed, and ascertain, if we can, 
the reasons which underlie them, test the accuracy of 
their application, and determine their applicability to our 
system of laws. The importance of a logical and 
correct basis of primary classification cannot be over- 
estimated (7). 

Blackstone 's primary division of the law of England 
is into Bights and Wrongs. Municipal law he defines to 
be a rule of civil conduct, prescribed by the supreme power 
in a state, commanding what is right and prohibiting 
what is wrong (8). 

In book 1, on page 122, he says: "Now, as (i. e., be- 
cause) mimicipal law is a rule of civil conduct command- 
ing what is right and prohibiting what is wrong, it follows 
that the principal and primary objects of law are rights 
and wrongs." He then indicates that "rights" are 
divided into rights of persons and rights of things, and 



TBy some philoeopbers, definition and division are considered as 
the two great nerres of science. But unless they are marked by the 
purest precision, the fullest comprehension, and the most ctiastised 
Justness of thought, they will perplex, instead of unfolding— they 
will darken, instead of illustrating, what is meant to be divided or de- 
fined. A defect or inaccuracy much more an impropriety, in a defini- 
tion or division, more especially of the first princ^e, will spread con- 
fusicm, distraction, and contradictions over the remotest parts of the 
most extended system.*' 1 Wilson's Works, 62. 

• 1 Blk. Ck>m. 44. 
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*' wrongs'* into prii^te wrongs and public wrongs, and 
then continues : ''The objects of the law of England fall- 
ing into this fourfold division, the present commentaries 
will therefore consist of the four following parts, 
viz.,*' etc. 

In book 3, page 1, after reciting his definition, he says : 
"Prom hence, therefore, it follows that the primary ob- 
jects of law are the establishment of rights and the pro- 
hibition of wrongs, and this occasioned the distribution 
of these collections into two general h^ads/' 

By this recital two things are made perfectly obvious. 
First, that the principle of analysis recognized by Black- 
stone is that rules are to be classified according to the 
objects to which the rules relate; second, that he de- 
termined what these objects were by what he supposed to 
be a definition of municipal law. 

The principal object of this examination is to show the 
following things : 

First, That the division Bights and Wrongs is not a 
logical, scientific or practical division under which to 
treat the law. 

Second, That the definition which is the basis of the 
classification is erroneous. 

Third, That there is no necessary logical connection be- 
tween the definition and the classification. 

Fourth, That Blackstone did not in fact conform his 
treatment of the law to this division. 

Fifth, That there is another and th« true primary 
classification to which he did in the main conform, and 
which is ike one adopted in this book. 
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The great importance of this is to prevent confasion 
or uncertainty in the very fundamentals, for as before 
remarked, conf nsion or lack of understanding here makes 
it impossible that clearness and complete comprehension 
can be had anywhere. Whereas if these few pages are 
acquired the rest will present an easy and in fact a 
pleasant task, because the student is equii^)ed for the 
work. 

It is just as easy for the strong man to do difficult things 
as it is for the weak man to do much easier ones. Equip- 
ment is the secret of all efficiency; equipment is capacity. 

Blackstone's definition of municipal law examined. 
Blackstone's definition of municipal law has received 
criticism of great weight on each of its essential points 
(9), viz.: First It is denied that it is a rule pre- 
scribed (10), as distinguished from consented to, or agreed 
upon. Second. It is denied that it is prescribed by the 
supreme power in a state (11). Third. It is denied that 
it necessarily commands what is right and prohibits what 
is wrong. 

The definition lying as it does at the threshold, and con- 
stituting in fact the basis, of his primary division of the 
body of law into two general heads just mentioned, the 
question as to whether the definition is correct, and the 



• 1 Ck>oley*8 BlackBtone (2d and Sd eds.). 44, note; 1 Sbarvwood't 
Blackstone, 44, note, 122, note; Heron on Jnrispnidence, 66; Hoffman's 
Legal Ontline, 268; 1 Bonvler's Institute, p. 6; Walker's American 
Law, p. 47; Austin's Jurisprudence, voL 1, p. 220. 

loGooley, Blk. (4th ed.), *45, note; Dartmouth College Case, 4 
Wheat 518; Binghampton Bridge, 8 WalL 67; 1 Wilson's Works, 75^ 
169 et sen. 

11 1 Wilson's Works, 66, 65 ; 1 Hammond's Blk. 112. 
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division follows, is of vital importance. But at this point 
of our inqniry we are only interested in that last clause 
of the definition, viz., whether a law is a mle '^com* 
manding what is right and prohibiting what is wrong,'' 
and whether, as a consequence thereof, the body of the 
law must be divided into the two general heads. Bights 
and Wrongs. The other branch, locating the supreme 
authority in the legislative branch, will be discussed when 
we explain the relation of Magistrate and People. 

The point of criticism applied to this branch of the 
definition is, that it is superfluous and conveys an er- 
roneous idea of municipal law. Many of the criticisms 
will be found in notes to pages 44 and 122 of volume 
1 of different editions of the Commentaries, cited 
above (12). Blackstone's handling of the question is in 
nowise clear. He seems to coimect the moral obligation 
of natural law with the law of nations (13), binding upon 
nations, and being their only bond, for the reason that 
there is no superior. 

In accordance with his idea that, to have a law bind- 
ing, there must be a superior in the law of nations, he 
finds a superior to nations in the Deity, or the law of 
Ood; but he immediately contrasts with this, municipal 



IS I kaow of but two modem writera who approve of this deflni- 
tion. The flnt is Prof. BUm, In hla work on Sovereignty, and the 
other is Prof. Hammond, in the notes to his edition of Blackstone: 
bat the opinion of Mr. Bliss is based upon the proposition that an act 
of the legliOatare which is contrary to natural right is invalid, he 
quoting from Blackstone^s Commentaries, pp. 89, 44. In this position 
Mr. Bliss is not supported by any one, and the authorities he cites go 
to another proposition ; neither does he address himself to the question 
as being one of classification. 

itl Blk. Ck>m. 43. 
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law or the rule of civU conduct (14) ; for he says : *' Munic- 
ipal law is a rule of civil conduct. This distinguishes 
municipal law from the natural or revealed. The former 
(natural) is a rule of moral conduct, and the latter (re- 
vealed) a rule of faith; . . . but municipal or civil 
law regards him (man) as a dtissen and bound to other 
duties than those of mere nature or religion*' (15). Then 
follows an inquiry into the nature of civil government, the 
object of which is to locate a supreme power, which, to 
be consistent with his definition, must be found some- 
where. ** There is," he says, "and must be in all of 
them (states), a supreme, irresistible, absolute and un- 
controllable authority in which the jura summi imperii or 
right of sovereignty resides*' (16). This he finds to be 
in England the legislative body, which is the parlia- 
ment (17). In the United States the idea is entirely dif- 
ferent, and will be discussed with Magistrate and People. 



i«Book I, p. 44. 

IS Id., p. 45. 

Kid., p. 49. Bentham sajs: "Tbe TehemeDce of this passage is 
remarkable. He ransacks the langoage; he piles up, one npon another, 
four of the most tremendous epithets he can iind; he heaps Ossa 
upon Pelion; and, as if the English tongue did not furnish expres- 
sions strong or imposing enough, he tops the whole with a pieoe of 
formidable Latinity. From all this agitation it is plain, I think, there 
is something which he has vbry much at heart; which he wishes, 
but fears, perhaps, to bring out undisguised; which in several places, 
notwithstanding, bursts out involuntarily, as it were, before he is 
well ready for it; and whidi, a certain discretion, getting at last the 
upper hand of propensity, forces as we have seen, to dribble away 
in a string of obscure sophisms. Thus, oddly enough, it happens that 
that passage of them all which, if I mistake not, is the only one that 
was meant to be dedicated expressly to the subject, is the least explicit 
on iV* Fragment on Gov., ch. 4, sec. IB, 

IT Page 49. 
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§47. The right-and-WTong daiue oondemned. After 
establishing and locating in this manner the supreme an- 
thority, he proceeds to the latter clause of the definition, 
commanding what is right and prohibiting what is 
wrong (18), and proceeds: **Now, in order to do this 
completely, it is, first of all, necessary that the boundaries 
of right and wrong be established and ascertained by 
law. ' ' What law does he mean f Obviously the municipal 
or civil law, of which he is speaking, for he proceeds: It 
remains to consider in what manner the law is said to 
ascertain the boundaries of right and wrong. For this 
purpose laws are said to consist of two parts, declaratory 
and directory (19). **The first,'' he says, "dei)ends not 
so much upon the law of revelation or of nature as upon 
the will of the legislator." But he at once modifies the 
view by the statement that the '' legislature must not 
violate rights established by natural law.*' **The direc- 
tory part of the law," he says, ** stands upon the same 
footing, being implied from the declaratory" (20). The 
question, then, whether this clause of the definition is 
surplusage or conveys an erroneous idea of a law, re- 
solves itself into this: whether or not legislative acts 
must conform to the moral or natural standard of right 
and wrong as taught by the law of nature or religion f 
For Blackstone says: '^No human laws are of any 
validity if contrary to this (law of nature), and such of 
them as are valid derive all their force, mediately or im- 
mediately, from this origin. ' ' The United States supreme 



It Page 51. 
i»Page 58. 
MBookl, p. 55. 
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court has declared this idea impracticable as a rule of 
action to be administered in courts (21). 

Judge Cooley, in his notes to this proposition in the 
Commentaries, with his usual directness and practical 
good sense, the result of lifelong contact with practical 
jurisprudence, says: ''Under no circumstances do man- 
kind differ more widely than when they undertake to 
apply their fallible judgment to the determination of what 
the law of Gk>d commands or of what it forbids. . . • 
Now, when it is said that no human laws which are op- 
posed to the law of God can be of any validity, we may 
aocept the declaration as theoretically true, but in gov- 
ernment it is fallacy'' (22). 

Christian says that the ''latter branch, commanding 
what is right and prohibiting what is wrong, must be 
either superfluous or convey a defective idea of municipal 
law; for if right and wrong refer to the municipal law, 
then whatever it commands is right and whatever it pro- 
hibits is wrong, and the clause would be insignificant 
tautology; but if right and wrong be referred to the law 
of nature, then the definition will become deficient or 
erroneous" (23). 

Judge Sharswood says: "But mere law (the command 
of a superior) cannot per se annex the moral qualities 
of right or wrong to the action, in itself considered, com- 
manded or prohibited. Bight and wrong are abstract 
moral qualities, resulting necessarily from the relations 



ti Allen ▼• Fersrosom, 18 Wall. 1. 

Ml Oooley^B Blk. (4th ed.) 50, note; Peel Splint Coal Oo. t, Weat 
Virginia. 86 W. Va, 802; 17 L. R, A. 387. 
ttl Sharawood's Blk. 44, note. 
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of persons or things. No ]aw can make that right which 
is itself wrong. The definition of Cicero certainly avoids 
this objectionable feature of Blackstone's language'' (24). 

In his notes to page 122 of book 1 of the Commentaries 
(3d edition), Judge Cooley has made a complete and ex- 
haustive examination of the idea of natural rights, moral 
rights, and legal rights. In respect to natural rights, 
which Blackstone treats as having their origin in 
the natural state of society, he says: ''By this it is im- 
plied that there is a state of nature antedating political 
organizations, and therefore antedating law, of which 
every individual has rights given him by the law of 
nature, which every other individual is under obligation 
to respect and observe. Now of this it must be said, first, 
that the conception of such a state of nature is mere 
fancy; that it never did and never can exist; for the in- 
dividual is never found outside of society, or of the reach 
of himian law, except, perhaps, in wholly exceptional and 
anomalous cases, and therefore the supposition of such 
a state must be useless, even as a matter of theory. It 
seems dear that any theory, in order to possess any pos- 
sible value, must recognize whatever condition of things 
is universal and inevitable." 

Judge Cooley quotes approvingly (25) from Mr. Bent- 
ham : * * The great multitude of the people are continually 
talldng of the law of nature, and then they go on giving 
you their sentimente as to what is right and what is 
wrong, and these sentiments you are to understand are 



Ml Shanwood's Blk. 44, note. 

Ml 000167*0 Blk. (8d ed.), p. 88, nota 
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so many chapters and sections of the law of nature. In- 
stead of the law of natnre, yon have sometimes the law 
of reason, right reason, natural justice, natural equity, 
good order; and any of them will do equally as well." 

The great trouble with the theory is that it is a mere 
theory, and is not based on any fact. It is defining what 
law is by the use of a philosophical theory of what it 
ought to be. There never was, and never could be, any 
natural society not governed by human laws (26). The 
fallacy seems more plain if the doctrine is traced to its 
source. The Institutes define jurisprudence as the knowl- 
edge of things divine and human, the science of the just 
and the unjust (27). 

§ 48. The deflnitdon no basis for classification. San- 
dars, in his notes, says: '^Jurisprudentia is the knowl- 
edge of what is jus ; and jus, according to the theory of 
the law of nature, laid down what is commanded by right 
reason, this right reason being common to nature, or, as 
the Bomans more often said, to the Gods and to man. On 
this ground, and also because public law has to deal with 
religious worship, the knowledge of divine things was 
therefore necessary, as well as the knowledge of human 
things, to say what were the elements of jus. Both this 
and the preceding definition, taken at random out of the 
writings of IJlpian, are unintelligible unless taken in con- 
nection with a philosophical theory from which they are 
here dissevered, and are quite out of place at the be- 



te 2 Wilson's Works, p. 900; 1 Sharswood's Blk., p. 48, n. IL 
«T Inst, 1-1. 
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giimig of an elementary treatise on law'^ (28). Black- 
stone did not regard this, and based his whole theory of 
law and classification upon this obsolete definition. 

The Christian religion having been^ until qnite recently 
at least, held to be the basis of the law of England (29), 
and so rigidly so at the time of Blackstone that it was 
an indictable blasphemous libel to question, no matter how 
moderately, the divinity of Christ or the truth of the 
Christian religion, constitutes a justification for his 
position stronger than many now suppose who look at 
matters from the present standpoint. A recent decision 
in England has materially changed the light in which the 
matter is regarded, and England now enjoys the liberty 
of free religious discussion, providing the party ques- 
tioning the truth of the prevailing Christian religion 
maintains a perfect control of his temper and couches 
his argument in dignified and well-chosen language (30). 
Americans can appreciate the fourth so-called absolute 
right. 

The Institutes also defines the law of nature. The law 
of nature is that law which nature teaches to all animals; 
for this law does not apply exclusively to the human race, 
but applies to all animals, whether of the air, the earth 
or the water (31). 

The trouble with this appendage (commanding what 
is right, etc.) and its basis is that by it you can prove 



M Sandara' Justinian, lib. 1, tit. 1, and nota See also 14, Introduc- 
tion, aea 34. 

» 1 Oooley'B Blk., p. 59. See Gooley's Const Urn., p. 672. 

*o Beg. T. Ramsay ft Foot, 48 L. T* CN. &> T33« a case inyolvlog 
the Bladlangh episoda 

SI Inst, 1—2. 
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anything. It is the basis of the divine right of kings, 
sanctioned by Arstotle, Jnstinian, Bacon, Queen Elizabeth 
and King James, and as Prof. Hammond himself says, 
'^Blackstone, in falling back on to the original-compact 
idea, without apparently perceiving the inconsistency be- 
tween the doctrine and his definition, an inconsistency of 
which his first American critic, Wilson, has made effective 
use, showing that this definition ranked him, in spite of 
himself, with the supporters of divine right and absolute 
power*' (32). 

The Institutes lays down the doctrine that the law of 
nature was the basis of the law of nations, and yet holds 
that slavery was contrary to the law of nature, but was 
an incident of war, which, of course, was regulated by 
the law of nations and humanity. The Roman civil law 
recognized regulated slavery. The very churches of 
America have been divided upon the subject. 

Blackstone says the only true and natural foundations 



ssi Hammond's Blk. 112; Wilson's Works, voL 1, pii. 54-75. Men 
of the same race, religion, ancestry, language and law could Justify 
the institution of slavery, and with the same law illustrate that the 
air of England could not be breathed by a slave. Best, Judge, in the 
celebrated case of Forbes v. Gochran, in 1824, goes somewhat into the 
history of the relation of the slave traffic with England, and asserts 
that during the reign of Queen Elisabeth she issued patents to en- 
courage the trade, and these were followed up by acts of parliament 
expressly recognizing it Acts were also passed during the reigns 
of William in and George II. Lord Mansfield refers to the opinion 
of Sir Phillip Yorke and Lord Chief Justice Talbot, whereby they 
obliged thonselves to British planters for the legal consequences of 
slaves going over to England. He himself, with the same magic weapon, 
the law of nature of God's law, wiped out the institution in England 
once for alL Somerset's Case, State Trials, 201; Great Opinions by 
Great Judges, 112. The English cases discussing the subject of slavery 
in the English law are cited in Forbes v. Gochran, 2 B. & G. 448; 9 
B. a L. 138. 
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of society are the wants and fears of individuals; and, 
if it were not too cynical, one might almost be justified, 
in the light of history, in saying that man has had no other 
criterion for determining the law of nature than his own 
selfishness. The doctrine of the binding force of natural 
law as a legal doctrine is long since exploded; not but 
what there are some things in the law of nature recog- 
nized and enforced by all municipal codes, but these rules 
address themselves to the law-makers, while civil laws 
address the individual. 

A false antithesis is made the ground for dassiflca- 
tion. Enough has been said to indicate the foundation 
upon which Blackstone rests this last clause of his defini- 
tion, and somewhat of the force of the criticisms against 
it But, as the basis of classification, the definition is sub- 
jected to still more serious critidsm. Close attention and 
observation to Blackstone 's text will suggest to the reader 
that in the definition Blackstone uses the words '^ right'' 
and ^' wrong" as adjectives, but in the classification he 
uses them as nouns. This manner of using the words is 
much like ^^ keeping the word of promise to the ear and 
breaking it to the hope." The transition from the adjec- 
tive use of the words to their use as nouns is so bold and 
sudden that it requires an effort of the mind to detect 
that the same words in the two situations have entirely 
different meanings. In the definition, the words ^^ right" 
and ^^ wrong" are used to express the idea of abstract 
moral qualities as applied to certain acts (33). 



£3 Holland Jur. p. 78. Lord Rnraeirs Address Am. Bar Absii, Bep. 
1896, p. 260. 
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We might substitute that a law commands what is just, 
good, upright, and in conformity with ^'natural justice," 
and prohibits what is unjust, evil, bad, iniquitous, or con- 
trary to ** natural justice;'^ in which case it would, ac- 
cording to Blackstone, naturally follow that the law iwas 
divided into just and unjust, good or bad, etc. Chitty, 
Christian, Austin, Coleridge, and Judges Wilson and 
Cooley (34) all agree that this qualifying phrase is sur- 
plusage, and not true as a definition of municipal law. 
Coleridge, Judge, thinks Blackstone misquotes Cicero 
(35). It is apparent that, if we reject this phrase in 
the definition, or substitute other words for rights and 
wrongs, the primary division of the law, depending as it 
does upon the definition, falls out of Blackstone 's analysis, 
because he says the division follows the definition. He 
says: ^^ Because the law is a rule commanding what is 
right and prohibiting what is wrong, it follows that the 
primary and principal objects of the law are ** rights and 
wrongs.'' But I cannot assent that the definition of law 
necessarily discloses the dividon of the whole body of 
law. Much less is there any association of ideas between 
the words, although the same spelling and sound ; "right" 
and ** wrong," when used adjectively, denoting an affirma- 
tive or negative quality of morality and synonymous with 
*'good" and "evil," and the same words, when used as 
nouns, indicating something a man is entitled to. Bights 
are, by Blackstone, nowhere defined, nor their nature in- 
vestigated (36), although they are the principal and 



M Notes to different editions of Blackstoae^ pp. 89, 44, 122. 

«5 Sharswood's Blk. 1, note. 

8«prof. Hammond's Introduction to Sandars' Justinian, p. 60. 
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primary objects of the law. '^Eights^' and ''wrongs'' are 
nouns. The latter conveys no ideas separable from the 
former. A wrong must have a right to operate against. 
Every rule of law in a body of municipal law involves a 
right, but not necessarily what is right; and under the 
head "Bights'' all of the law might be classed. In fact, 
we know this is just what Blackstone really does, though 
he translated ''jus" and "jura," in this connection, 
"right," while the words mean "law" (37). 

Blackstone 's real primary division, Book I, consists 
of the Eights of Persons ; Book 11, of the Eights of Things 
or Property, or the rights of persons concerning things, 
which is Blackstone 's meaning; Books HE and IV, the 
Law of Actions, Private and Public, meaning not, how- 
ever, the rights and wrongs of actions, but, as he him- 
self says, the means of obtaining redress and punishment. 
By classifying these actions under Wrongs, Blackstone 
does not intend that persons do not have a right to these 
actions or remedies. The subjects discused in Book IV 
are punishments for violation of public rights. We know 
that the right to a hearing in court in vindication of any 
of our other rights is a constitutional right, and in refer- 
ence to contracts constitutes their obligation, binding 
force, and indeed their only valuable attribute. Chief 
Justice Taney says: It is this remedy by an action in 
court which constitutes "the part of municipal law which 
protects the right, and the obligation by which it en- 
forces and maintains it (38). ... It is this protec- 



sTSee Holland Jur. p. 73. Lord RuBseirs Address Am. Bar Assn. 
B€p. 18De,i>. 260. 

M Actions Subordinate to Rights, 1 blk. 140. 
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tion which the clause in the constitution (sec 9, art 10) 
now in question mainly intended to secure, and it would 
be unjust to the memory of the distinguished men who 
framed it to suppose that it was designed to protect 
the barren and abstract right without any practical operar 
tion upon the business of life'' (39). 

Supposed reason for the definition. Prof. Hammond, 
in his recent edition of Blackstone, undertakes to refute 
the criticism of Christian, Wilson, Cooley, Sharswood and 
others, though admitting that they are almost universally 
followed, on the ground that they do not see, or they dis- 
regard, the importance of the clause as connecting this 
definition with Blackstone's classification, and undertakes 
to maintain that the definition is necessary for the pur- 
pose of the division made by Blackstone. 

While it is perfectly obvious that this definition gives 
apparent color to the division, with all due respect to the 
distinguished editor's manifest learning, it is clear that 
he signally fails to show, either that this clause of the 
definition is required from the nature of the word de- 
fined, or that it is true in fact, or that the division was 
a natural or necessary one. The division was original 
with Hale, while the definition was taken from the civil- 
law definition of natural law. His note makes it quite 
plain that Blackstone, following Pufifendorf, Hobbs and 
other authors back to the days of Cicero, attempts to 



<• Bronson v. Kinzie, 1 How. 311, 317. See also Oooley's CoasL Urn. 
(6th ed.) 344, 350, citing dlssentiDg opinions of Judges Washington, 
Thompson and Trimbell, in Ogden ▼. Saunders. 12 Wheat 213; 
McCracken ▼. Haywaid, 2 How. 606; McMillan ▼. McNeal, 4 Wheat 200; 
Douglas T. Ck»unty of Pike^ 101 U. S. 677. 
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apply the Boman definition of natural law to municipal 
law, without observing the distinction that a natural law, 
being of divine origin, must necessarily conform to what 
is right, while municipal law, emanating from man, may 
01^ may not; for the simple reason that a body of men 
are no more certain to do right than an individual. This, 
80 far from covering the point, is a departure from it. 
It is saying that, having classified into rights and wrongs, 
the definition is necessary. Hence law commands what is 
right and prohibits what is wrong, and from the definition 
the division follows ; while the question is : Does a law 
always command what is right and prohibit what is 
wrong f Does it necessarily conform to what is morally 
right f If not, the definition is untrue. Neither is it true 
that all other classification is but auxiliary to this primary 
division, as contended by Prof. Hammond, or, in fact, 
that any classification is dependent upon the definition. 

§ 49. Blackstone's primary dassiflcation not adhered 
to by himself. Notwithstanding the great pains to which 
he went to frame and defend his definitions of law and to 
demonstrate the material dependence of his classification 
of the law, as it relates to rights and wrongs, upon the 
definition, Blackstone does not, in reality, introduce any 
new arrangement, nor does his arrangement necessarily 
depend upon the closing phrase of the definition. 

Professor Hammond, one of the most scientific editors, 
points out this fact quite clearly (40). The fact is that 



«o '^KotwitfaitaxMling the care of Blackstone to connect the general 
plan of hia work and its chief diviaiona with the definition of law 
glTen in the introduction (p. 44, as to which, see note 14, ante, p. 106), 
the ohservant student toill see that there is here a departure frwn that 
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Book I of the Commeiitaries has to do with the various 
classes of legal entities and their personal relations in 
society— i. e*, tiie status or personas of men as we shall 
see it explained in the next chapter. 

This book does not treat of all the rights of persons, but 
only their personal rights (41) (i. e., Public Relations, 
Domestic Relations, and Status). In the sense in which 
he uses the word ** person, *' the subject of the second book 
constitutes the Property Bights of Persons, and the third 
book the Eight to Remedies Afforded, or the Auxiliary 
Rdghts, as he terms them. 

This Olassiflcation Was Novel. Blackstone refers to 
no precedent for the formal arrangement, and none of his 
editors have pointed out any. The body intended to be 
treated and actually arranged was the law of England. 
The classification ostensibly made was of rights, but so 
artificially is it done that rights are apparently accorded 
to things (42). 

§ 60. The o(Mif usion results from inapt use of words. 

** Jurisprudence," says Holland, "is specifically con- 



conception. He would naturally expect to find the body of the work 
consisting of a statement of the laws or rules which command or 
forbid the actions of man, and constituting thereby rights and wrongs ; 
he would expect to find the character of these latter absolutely deter- 
mined by the rule which commands or forbids them. On the contrary, 
the conception of a law, and especially the highest kind of law, natural 
or ethical disappears entirely from this point onward; that is to say, 
in the main body of the work. We have in its place the rights and 
wrongs themselves, originating, it is true, in that reason which is the 
common law, but rarely traceable to any distinct command." Hammond's 

Bik., p. sm 

41 We are excluding corporations for the present. 
4a "Rights of Persons and Rights of Things." Hammond asserts that 
rights are not defined by Blackstone. Int to Sandars* Juris., p. L. 
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cemed only with sucli rights as are recognized by law 
and enforced by the powers of a state. We may, there- 
fore, define a legal right, in what we shall hereafter see 
is the strictest sense of that term, as a capacity residing 
in one man of controlling, with the assent and assistance 
of the state, the actions of others. That which gives 
validity to a legal right is in every case the force which 
is lent to it by the state. Anything else may be the oc- 
casion, but not the cause of its obligatory character. 
. . . This simple meaning of the term *a right' is, for 
the purposes of the jurist, entirely adequate (43). It has, 
however, been covered with endless confusion, owing to 
its similarity to 'right,' an abstract term formed from the 
adjective* right,' in the same way that * justice' is formed 
from the adjective 'just.' Hence it is that Blackstone 
actually opposes rights in the sense of capacities to wrong 
—in the sense of unrighteous acts" (44). 

Professor Hammond, himself an editor of Blackstone, 
and the one who has made the ablest attempt to de- 
fend him, says in his learned introduction to Sandars' 
Justinian (45), speaking of Blackstone 's division into 
rights and wrongs: "As a scientific distribution, this 
is no doubt open to criticism, since a wrong can no more 
exist apart from right in law than a shadow without sub- 
stance in optics, a negative without jwsitive in logic." 
Again, at page 50 he says: "We confess that seems to 
us the weak side of Blackstone 's entire system." Walker 



«s See opinion of Chase, J., in Galder v. Bull, 8 Dall. *894, quoted 
by Webster, 4 Wheat 516. 
M Holland's Jnr., 71, 72, 78. 
^•Fiage 4a 
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says a wrong always results from the violation of a 
right) so that by describing the one we indicate the nature 
of its opposite. A treatise, therefore, upon municipal law 
is for the most part a treatise upon rights and remedies, 
as one may choose to express it ; and this suggests a re- 
mark upon Blad:stone's primary division of legal sub- 
jects into rights of persons, rights of things, private 
wrongs and public wrongs. These expressions do not on 
their face indicate that remedies are to enter into the dis- 
cussion. Moreover, the phrase ' ' Bights of things, ' ' " Jura 
rerum,'* by itself conveys no definite idea, since all rights 
are the rights of persons ; that is, they belong to persons, 
though they may have relation to other things (46). 

Indeed, Blackstone is inconsistent with himself, be- 
cause, he should have divided wrongs into wrongs of per- 
sons and wrongs of things. He says, in treating of private 
wrongs (47) : *'For, as these (wrongs) are nothing else 
but an infringement or breach of those rights which we 
have before laid down and explained, it will follow that 
this negative system of wrongs must correspond with the 
former system of rights* As, therefore, we divide all 
rights into those of persons and those of things, so we 
must make the general distribution of injuries (48) ioto 
such as affect the rights of persons and such as affect the 
rights of property** (49). 

§ 51. The right to redress in court is a right One ob- 



«6 Walker's Am. Law, p. 47. 

4T Book 8, p. 110. 

«• Notice the change from "wrongs" to "injuries.** 

4« "Property" is now substituted for "things." 
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servation further will make the matter so plain that one 
can more readily see it 

If laws are to be classified under rights at all, under 
that head should be classed rights of action (50), or the 
right to redress in courts of justice, which Blackstone 
himself calls a right auxiliary to absolute rights, but 
without which the other rights would be useless and pro> 
tected only by the dead letter of the law (51). He, how- 
ever, treats it under the negative head of wrongs (52), 
No better illustration could be asked of Bacon's remark, 
'^that men imagine that their reason governs their 
words,'' while in truth their words react upon the under- 
standing, and, as a consequence, science becomes sophis- 
tical and inactive, and also of the words of Burke, ^'that 
studies become habits of thought," than is found in the 
confasion the definitions and forms of expressions, im- 
bibed from Blackstone by students at the outset of study, 
has produced on their habits of thought. 

A recent author, who has brought to the matter great 
learning and deep research, in his preface makes this 
oandid statement: ^^When the author began the study 
of law, he was, like other students, bewildered by the con- 
fusion reigning in Blackstone 's and other text-books with 
regard to the nature and general principles of private 
right" (53). 



MSee 1 Wilson's Works, pp. 86, 46; Austin's Jurisprudence, p. 764; 
Bronson ▼. Kincle, 1 How. 811, 817; Board of Bducation v. Blodgett, 
166 m. 441; C3anipl>ell t. Holt, 116 U. S. 620. 

•ilBlk.GonLl41« 

•sin Book IIL 

M Smith's Right and Law, Preface, p. 7. 
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§ 52. Municipal law defined. Blackstone's confusion 
results from two things: first, an erroneous definition of 
law; and second, a labored attempt on his part to make 
it appear that the classification of legal subjects resulted 
naturally and necessarily from definition. Had he fol- 
lowed more closely his model (Hale), he would have 
avoided at least the charge of confusion. '^By some 
philosopher,*' says Justice Wilson, "definition and divi- 
sion are considered as the two great nerves of science. 
But, unless they are marked by the purest precision, the 
fullest comprehension, and the most chastised justness 
of thought, they will perplex, instead of unfolding— they 
will darken, instead of illustrating, what is meant to be 
divided or defined. A defect or inaccuracy, much more 
an impropriety, in a definition or division, more especially 
of a first principle, will spread confusion, distraction and 
contradictions over the remotest parts of the most ex- 
tended system*' (54), 

It must also be borne in mind that, there being many 
forms of government, there will be as many different 
ideas of municipal law. In a despotism the will of the 
ruler is law; in another form of government, that which 
is agreed upon by the people is law. It is useless to 
attempt to make one universal definition which will be 
suitable alike to Boman, to English, and to American 
jurisprudence. A definition cannot be given except after 
the most perfect conception of the subject of the definition. 
The truth is, no word can be truly defined until the exact 
idea is understood in all its relations which the word is 



B4 Wilson's Works, p. 52. 
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designed to represent (55). Nevertheless, we will venture 
to define municipal law in American jurisprudence as the 
hody of rules agreed upon by the people regulating the 
rights and duties of persons (56). 

Judge Dillon says: *'Law is the name for the body or 
system of rules, regulations, principles and enactments 
protected by the state and which the state will compul- 
sorily enforce if required** (57). . . . *'The thing 
to remember is that coercion by the State is the es- 
sential quality of law, distinguishing it from morality or 
ethics** (58). 

From the fate which has attended prior definitions of 
the law, it would not be surprising if this one was found 
too narrow in this, or too broad in that, view (59) ; but in- 



«« Matthews' "Words, Their Use and Abuse," 23. 

B« Hnntado y. California, 110 U. S. 516. Several words in this sen- 
tence have a technical meaning, which must be understood before 
the definition readily defines; especially is this the case with the 
word "person.*' See 1 Wilson's Works, 89, ©0. "That what is now 
called the common law of England was made up of a variety of dif- 
ferent laws, enacted by the several Saxon kings reigning over the 
distinct parts of the kingdom; which several laws, affecting then only 
parts of the English nation, were reduced into one body and extended 
equally to the whole nation by King Alfred, appears from Fortescue's 
Preface; and that It is therefore properly called the common law of 
England, because it was done 'ut in jus commune totius gentis transiret.' 
But it had an ancienter origin than Edward the Confessor, and was 
at first called the foolrlght or people's right (for it is plain it could 
not be called the common law of Edward the Confessor's time, for 
then they spoke Saxon ; nor in William the Conqueror's time, for then 
they spoke French) , but it received this name when the language came to 
be altered. And Lord Coke (1 Inst 142) says: 'The common law is 
sometimes called right, common right, common Justice.'" Millar v. 
Taylor, 4 Burr. 2343, 2344. 

07 Law and Jur., p. 21. 

■•Id., p. 12. 

•• See Dillon Law and Jur., p. 0. 
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asmuch as it is apprehended that no definition of the law, 
or a law, is essential to classification and analysis, we do 
not deem it wise to here spend any more time upon a 
definition (60). " 

§53. Primaiy dassiflcation. The subjects of juris* 
pmdeiice. American law or jnrispmdence has two pri- 
mary objects, namely, municipal law and international 
law. These will constitute the main heads of the analysis, 
using the former term in its broadest sense, as used by 
jurists generally. These two great branches of law are 
not distinct and separate— they touch and support each 
other; but their orbit and sanction is different, quite as 
much so as that of national and state law. 

The consideration of this subject may be appropriately 
closed by adopting, as indicative of the intention of the 
author, the language of Lord Hale as to his intended treat- 
ment of the same subject applied to English law: ''Nor 
shall I confine myself to the method or terms of the civil 
law, nor of others who have given general schemes and 
analysis of law ; but shall use that method and those words 
and expressions that I shall think most conducible to the 
thing I aim at'' (61). 



•oMr. George H. Smith, in his learned treatise on the Law of 
Private Right, where will be found a criticism of the common defi- 
nitions of law, says: ''Bat while even a perfect definition of the law 
would do bat little to help us at the threshold of our inquiries, an In- 
correct definition, by giving us a false notion of the law and mis- 
leading us as to the method to be pursued In studying It, may do us 
infinite harm ; and hence it will be necessary for us to examine at some 
length the various definitions that have been offered— so far, at least, 
as may be necessary to avoid being misled by them/' Page xl. 

•i Hale's Preface to Analysis. 
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CHAPTEE V. 
PBBSONAL BELATZOm. THIN08. A0TZON8 (1). 

§ 54. Leading words defined Fundamental ideas ex- 
plained. In this chapter we shall endeavor to show and 
explain the ideas involved in the main heads to be adopted 
in the classification of the civil branch of American muni- 
cipal law. 

The chief obstacle encountered in such a discussion is 
the difficulty of conveying, in written language, the exact 
ideas intended. 

Mr. Madison, in the Federalist (2), very aptly points 
out the impediment in the following language : ' 'Besides 
the obscurity arising from the complexity of objects and 
the imperfection of the human faculties, the medium 
through which the conceptions of men are conveyed to 
each other adds a fresh embarrassment. The use of 
words is to express ideas. Perspicuity, therefore, re- 
quires not only that the ideas should be distinctly formed, 
but that they should be expressed by words distinctly and 
exclusively appropriated to them. But no language is so 



1 The matters considered In this chapter, and examined with sadi 
mlnnte care» are really the touchstones of the law. At eyery turn 
te practice they are enconntered. Master them at the outset and the 
way Is easy. Pass them over lightly, gaining only obscure Ideas of 
their meaning, and the law seems a labyrinth, and the cases applying 
it a forest without order. 

9Na 87. 
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copious as to supply words and phrases for every com- 
plex idea, or so correct as not to include many, equivocally 
denoting different ideas. Hence it must happen that 
however accurately objects may be discriminated in them- 
selves, and however accurately the discrimination may 
be conceived, the definition, of them may be rendered in- 
accurate by the inaccuracy of the terms in which it is de- 
livered; and this unavoidable inaccuracy must be greater 
or less, according to the complexity and novelty of the 
objects defined. When the Almighty himself condescends 
to address mankind in their own language, his meaning, 
as luminous as it must be, is rendered dim and doubtful 
by the cloudy medium through which it is communicated.'* 

§ 55. Suggestions on criticism, oonstmction and inter- 
pretatioiL This suggests a remark in reference to the 
spirit of criticism of the productions and writings of 
others— a remark equally applicable and useful in con- 
nection with the subject of construction and interpreta- 
tion of laws or documents (3). Before condemning any 
one as inaccurate, erroneous or nonsensical, the position 
of the writer, the age in which he lived, the subject-matter, 
and indeed the very meaning of the words in the ver- 
nacular and idiom of the language of the time and place 
should be comprehended ; and with this in view the author 
has taken the greatest pains not to do injustice to any 
of those whose language, expressions or efforts he is 
obliged to discuss in this and the preceding chapter. 

On first reading, to a person of the present day and 
surrounded with the institutions and ideas which obtain 



• 1 Blk. Com. pp. 12% 128. 
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in the United States, Blackstone's language (4) seems 
jargon and to convey indefinite ideas ; bnt it must not be 
forgotten that nearly a century and a half has elapsed 
since the words were penned, and because of the widely 
different principles of our government from those enun- 
ciated by Blackstone, a great change has elapsed since 
the words were penned, and because as ideas change, the 
meaning of words changes. ' * Nature *s live growths crowd 
out and rive dead matter. Ideas strangle statutes'' (5). 
Lord Coke says: **The principles of natural right are 
perfect and immutable, but the condition of human law 
is ever changing, and there is nothing in it which can 
stand forever. Human laws are bom, live and die*' (6). 

In the present chapter we are obliged to discuss words 
which have been in constant use for centuries, associated 
with the same ideas, though ever changing somewhat in 
meaning to suit the requirements and notions of the age 
and people using them. 

§ 56. Meaning of leading words obscure. Mr. Austui 
says : ** Of all the perplexing questions which the science 
of jurisprudence presents, the notion of status or con- 
dition is incomparably the most difficult, and much of 
the obscurity in which it is involved arises from the 
way it has been treated by the modern commentators 
upon the Boman law'' (7). 

We may substitute for the word "status" in the 
above sentence the word "person;" for, if we do not find 



« See Lyle v. Richard, 9 S. & R. 856. 

s Wendell Phillips* Speeches and Lectures, 27a 

• Calyln*g Case, 7 Rep. 12, 13. 

T Austin's Jur., 862. 
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them synonymonSy we will find the two terms very in- 
timately associated. This word *' person,'* and its scope 
and bearing in the law, involving, as it does, legal fictions 
and also apparently natural beings, it is difficult to un- 
derstand; but it is absolutely necessary to grasp, at what- 
ever cost, a true and proper understanding of the word 
in all the phases of its proper use. 

In the discussion of this question, two methods are ad- 
missible : one is to state the meaning of the words used 
as they obtain to-day without reference to what their 
meaning has been heretofore; the other is more like 
the method pursued in comparative jurisprudence, of 
showing the etymology and prior use of the terms in 
other systems, directly or remotely connected with our 
own. The latter course will be adopted; for while it may 
not have the same appearance of originality, and may 
detract somewhat from the literary style of the work, it 
will nevertheless put the reader directly in possession of 
the materials which prove or refute the argument; and 
a knowledge of the prior use of words is always of great 
value in a proper understanding of their present meaning. 

§ 57. Public and private law. There have been various 
ways suggested of classifying municipal law, e. g., the 
written or statute law, and unwritten or common law. 
This classification depends upon the form in which the 
rules are expressed. Another division may be into sub- 
stantive law, which amounts to the directory and declara- 
tory part of the law and adjective or remedial law (8). 



• Aii8tln*8 Jur., 707. 
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Still another classifioation is into public and private 
law (9). This latter division has some advocates and 
some apparent reason for the division (10). For ex- 
ample, public law relates largely to public relations ; but 
upon investigation it will be found that the law cannot 
be presented in two separate bodies, and that the sub- 
jects classed under either of the general heads will be 
found embraced as subordinate to the general heads 
which are adopted (11). 



• Ibid. 

!• Holland's Jar., 100; Fomeroy'a Gonflt Law. S9 4-12. 

11 Austin's Jnr., 70, 751, 762, 777, 9ea Austin says: *<In rejecting 
the division of the law into public and private, and in classing politi- 
cal with other conditions. Hale, I believe, is original and nearly sin- 
gular. In an encyclopaedia by Falck, a professor of law at Kiel, it is 
said that the authors of the Danish code, with those of the Danish 
writers who treat law systematically, observe in this respect, the 
arrangement observed by Hale. But in all the treatises by continental 
Jnrists which have fallen under my inspection, law is divided into 
pubUc and private, though the province of public law is variously 
determined and described." Austin's Jurisprudence, vol. 1. p. 71. Again 
he says: ''If, then, the law of political persons be opposed by the 
name of public law to the rest of the legal system, one of these ab- 
surdities inevitably ensues : either a bit of the corpus Juris is opposed 
to the bulk or mass; or (to avoid that absurdity) the rest of the 
legal system must be appended to the public law; and public law, 
plus the rest of the legal system* must be opposed to that rest of the 
legal system from which public law is severed. * * * Agreeably to 
the view which I now have taken of the subject, Sir Biatthew Hale, 
In his Analysis of the Law, and Sir William Blackstone, following 
Sir Matthew Hale, have placed the law of political persons (sovereign 
or subordinate) in the law of persons; instead of opposing it, as one 
great half of the law, to the rest of the legal system. Blackstone 
divides what he calls law regarding the relative rights of persons 
Into law regarding public relations and law regarding private rela» 
tlons. Under the first of these he places constitutional law and the 
powers, rights and duties of subordinate magistrates, of the clergy, 
and of persons ^nployed by land or sea in the military defenses of the 
wIMidr Austin's Jur., vol* 2, pp. 776, 777. 
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This classification is proper as a theoretical division 
unaccompanied by an attempt at arrangement under 
particular heads ; l)at the moment the application is made, 
the theory mil be destroyed by the attempt at applica- 
tion—that orocial test which at last shatters all theories, 
however beautiful when abstractedly indulged. There is 
no bbdy of public law which is separate from another 
body of private law. 

The reason for the ancient classification was that the 
usages and customs of rulers were not laws in the same 
sense that the positive rules of law regulating the dele- 
gation of authority to magistrates are Law under modem 
govenmients. That this is the basic reason for the old 
dflpssification is clearly set forth by Poste in his Elements 
of Roman Law, as follows: '^Having been led to men- 
tion Public or Constitutional Law, it may aid to clear our 
conceptions if we observe that mnne of its dispositions 
are necessarily, and by nature of the case, deficient in 
the characters of Positive law. It is rigorously true to 
say that the powers of subordinate political functionaries 
are a staitus. They imply rights and duties on the part 
of superior and inferior, enforced by appeal to the com- 
mon sovereign. But, when tracing the hierarchy of gov- 
ernment, we come to the top of the scale ; when we speak 
of the limitations of the sovereign power, we have passed 
from the sphere of Positive law. The sovereign is free 
from the fetters of positive law; he has no legal obliga- 
tions, for they would imply a superior. Like a private 
individual who sets an ethical law to himself, the 
sovereign is not constrained to observe constitutional 
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law by aught that resembles a positive sanction. The 
existence of a law to bind the sovereign being assumed, 
the sovereign, the author of the law, can abrogate it at 
pleasure. Like the Aeschylean Jove, 'with his own 
fingers warping law,' *with self-set law' the sovereign 
* Sways uncontrolled;' or in the words of another poet, 
*such the state's pleasure, whom no law restrains.' Nor 
has the sovereign any rights like those of a subject by 
postitive law; and this absence of protection by positive 
sanctions may be expressed by the aphorism— the 
sovereign's might is his right. The sovereign body, of 
course, cannot emancipate itself from the law of pru- 
dence, nor from the ethical law, nor from the divine law, 
but these are the only laws from which it is not eman- 
cipated. Constitutional law cannot be enforced against 
the sovereign body by any but moral sanctions* Whereas, 
then, the law of Persons that belongs to private law is 
just as much positive law as the law of Things, and 
political functionaries who exercise a delegated power 
fall under a positive law of Persons, the absolute 
sovereign is not vested with legal status. When it ap- 
proaches the limitations of the sovereign Constitutional 
law changes its character, it ceases to be positive law, and 
becomes a law of opinion; or, in other words, public 
law, so far as it relates to the sovereign, is not prop- 
erly law, but only a collection of etiiical maxims.'* (Poste 
El. Roman Law, Gains, p. 42.) 

The term Public Law as here used is inapplicable to 
our law. The United States has a government of law 
and all persons and all relations fall within it and are 
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^subordinate to it. The distinction of the ancient concep- 
tion and substitution of the new idea is the great achieve- 
ment of our early publicists. 

The conception of dividing the law into two parts, pub- 
lic and private, fails to observe the accepted doctrine of 
American law, that the body politic itself is a person (12), 
that all magistrates are persons, that all corporations are 
persons, that all individuals are persons, and that all 
rights cluster around and radiate from persons as they 
stand in some capacity or incapacity in which they are 
clothed by law. The recognition of this enables Hale 
and Blackstone to present a beautiful outline of Eng- 
lish law. It is the strong side of their plan. It is some- 
times said that constitutional law is not treated by Black- 
stone, but this is an error. All the recognized rules of 
constitutional ]aw of England are in some form or other 
treated by Blackstone under the law of persons, very 
much of the same being again repeated under the law of 
wrongs— a defect which swelled the volume of his work 
and tended to confusion on account of the repetition. 

Constitutional law is logically speaking a part of the 
law of persons or personal relations. In most treatises 
upon American law, the lack of an analysis of the sub- 
ject such as that possessed by Hale and Blackstone pre- 
vents the treatment of the constitutional law of America 
under the law of persons, and this place has been taken 
by the title-head "Constitutional Law,'* to the utter con- 



is There was formerly in England some obscurity as to who con- 
Btitnted the body politic— The People or Parliament as Blackstone 
affirms — but no such question is left in our law. 
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fasion, in fact, of all logical method in text writing, for 
the reason that there is no right, tangible or intangible, 
personal, or of property, which is not protected by the 
constitution. There is no authority, legislative, executive 
or judicial, which is not limited by the constitution. When 
subjected to examination it will be found that under the 
public law of these authors will be found the relations of 
men in regard to public matters, as Magistrate and Peo- 
ple, and there will always be found that confusion con- 
tained in the statement of Professor Pomeroy that those 
rules (laws) which control the subject member of the 
state in the relations with the whole body ought in strict- 
ness to be ranged in the private law; but as these rela- 
tions are public in their nature, the rules themselves are 
also considered as a part of the public law. On the con- 
trary, if the capacities or incapacities, powers or duties 
of the public functionaries are treated directly in rela- 
tion to their capacity as persons, we obtain exactly the 
notion we desire, namely: the identity of the alleged 
person, and the powers, duties, obligations and disabili- 
ties appended thereto by law; and I apprehend that upon 
investigation it will be found that the subjects classed 
under either the general heads public or private law will 
be found to be treated more analytically and specifically 
as subordinate to the general heads which we shall hero- 
after adopt 

"Public law,*' says the Institutes, *' relates to the gov- 
emment of Bom*/' It also included criminal law, which 
is not treated in Hhe Institutes (13). 



i*AiflrtlD'8 Jvr., roh 2, p. TTS. 
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§ 58. Ancient cbuudflcations. The attempts to classify 
systems of law that have heen attended with anything 
like success are those of Gains, Justinian, Hale, and 
Blackstone. In the Commentaries of Gains and the In- 
stitutes of Justinian, we have nothing on the subject of 
political relations excepting something regarding the 
sources of law. The analysis of Hale did not include the 
criminal law, as he had treated that subject in his ''Pleas 
of the Crown. '* 

All of these attempts at classification have proceeded 
upon what we believe to be true principle of legal 
analysis, namely: a classification of laws according to 
the objects to which the rules relate, or, as we might 
otherwise put the same idea, laws are to be classified 
according to the subject-matter of the law, each and all 
being intimately connected with the ideas and nomencla- 
ture of the law of the United States ; and in many cases 
we will see terms borrowed from one or the other to 
express ideas not at all similar to the idea conveyed by 
the same word as originally used. 

§ 59. Persons and things. It is not strictly true that 
Blackstone makes no use of the classification into Bights 
and Wrongs in the body of his work, as we shall presently 
see; for in chapter 1 of the Commentaries proper, he 
says: ''Now, as municipal law is a rule of civil con- 
duct commanding what is right and prohibiting what is 
wrong, it follows that the principal objects of law are 
Bights and Wrongs ;" and in the prosecution of the Com- 
mentaries he professes that he will follow the very ob- 
vious division of the law into Bights and Wrongs, and 
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the title of the first book is "The Eights of Persons/' 
He then proceeds: "Bights are liable to another sub- 
division; either, first, those which concern and are an- 
nexed to the persons of men and are then called jura 
personarum, or the rights of persons; or second, such 
as a man may acquire over external objects or things 
unconnected with his person, which are styled jura rerum, 
or rights of things. 

He does not, however, classify wrongs as the wrongs 
of persons and the wrongs of things. This division of 
"rights'' into rights of persons and rights of things is 
apparently based upon a supposed adherence to the ar- 
rangement of the Boman law, and also a translation 
of the Latin expression jura personarum and jura rerum 
as the rights of persons and the rights of things. 

Gains treats the subject under the title-head, "the di- 
vision of the law," not the division of rights, his expres- 
sion in Latin being, "Omne autem jus quo utimur vel ad 
personas pertinet, vel ad res, vel ad actiones," trans- 
lated by Sandars, "all our law (not all our rights) re- 
lates either to persons, to things, or to actions" (14). 

Austin has been criticized as using harsh language be- 
cause he characterizes the translation by Hale and Black- 
stone of jura personarum and jura rerum, with rights of 
persons or rights of things, as mere jargon (15) ; but it 
must be remembered that it is a very serious defect in an 
institutional work to make use of any expression, with- 
out explanation, which it is necessary to explain before 



14 Gains, 1-8; Sandars' Jnstiiiian, 1-8; Anstia's Jur., 088. 

15 Austin's Jnr., p. 294, note. 
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it conveys an intelligent idea, and which, also, when ex- 
plained to one acquainted with the vernacular in which 
the book is written, expresses an idea entirely different 
from the idea suggested by the words used. 

There is no difference of opinion as to the meaning of 
the words jura personarum and jura rerum when used 
in these connections ; all are agreed that in these situa- 
tions these words mean law of persons or law relating 
to persons and law relating to things, and not the rights 
of persons and the rights of things (16). 

The whole confusion in regard to rights and wrongs, 
and rights of persons and rights of things, results from 
Blackstone's transplanting the nomenclature and defini- 
tions of natural law, borrowed from Boman law, into Ehig- 
land without the use of intelligent translation and apt 
explanation. 

§60. Rights of persons— BladDrtone's meaning. It 

has been claimed that this error in translation, rights of 
persons and rights of things, instead of laws concerning 
persons and laws concerning things, arises on account 
of ignorance, so far as Blackstone was concerned (17). 
If it is so absurd an error as daimed by Mr. Austin, 
Blackstone erred in good company, for he merely fol- 
lowed Lord Hale, who was at least the equal of any other 
lawyer of his day. That jura personarum and jura rerum 
could not properly be translated rights of persons and 
rights of things, but that the word ''jura" in that con- 



i«8ee also Sandan* Justinian, Hammond*8 Int; Holland's jnr.; 
Anstin^s Jur., 157, 876» 716, 701, 768, 968. 
IT Austin's Jnr., 71, 2S4, 715. 
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neotion meant law, is perfectly clear; but that the ex- 
pression used by Lord Hale, and followed by Blackstone, 
was ignorantly used, without a clear understanding of 
the meaning of the words used as qualified by them, is 
not at all apparent. 

Christian, in notes to Blackstone's Commentaries, at 
this point says: **But the distinction of rights of per- 
sons and rights of things in the first two books of the 
Commentaries seems to have no other difference than the 
antithesis of the expression, and that, too, resting upon 
a solecism; for the expression rights of things or the 
right of a horse is contrary to the idiom of the English 
language. We say invariably a right to a thing. The 
distinction intended by the learned judge in the first 
two books appears in a great degree to be that of the 
rights of persons in public stations, and the rights of 
persons in private relations'* (18). 

Walker, in his treatise on American Law, says in re- 
gard to the primary division of legal subjects into rights 
of persons and rights of things: '* Private wrongs and 
public wrongs. These expressions do not on their face 
indicate that remedies are to enter into the discussion; 
moreover the phrase * rights of things' by itself conveys 
no definite idea, since all rights are rights of persons, 
1. e., they belong to persons, though they may have rela- 
tion to other things'' (19). 

Judge Cooley says all individual rights are, or must be, 
rights of persons. They may be rights which concern 



IS Sharawood's Blk. 1, 122, note. 
MWalker^t American Law. 
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their personal safety or liberty, or they may be relative 
rights pertaining to them as members of families or 
dvil or political societies, or they may be rights to 
possess and enjoy animate and inanimate things. To speak 
of the right of things, though correct enough in the 
sense which it is hereafter explained, is likely to con- 
vey inexact ideas and is therefore misleading. By ^ ' rights 
of persons" we are likely to understand rights which 
belong to and are possessed by persons, but in that sense 
there could be no rights of things (20). 

§ 61. Austin's misstatement of Blackstone's meaning. 
Austin says: But the distinction, as explained in the 
cited places, is not only founded upon a misapplication 
of language, and thereby involves the subject in ob- 
scurity; it is also inconsistent with the subsequent ex- 
position which he gives of these same rights. According 
to the terms of the distinction, the rights of persons are 
such rights as men have to their own persons or bodies, 
freedom from bodily harm, etc., so that all such rights as 
a man may have in, over and to external objects (whether 
to other persons or things) ought, in pursuance to the 
same distinction, to have been excluded from the rights 
of persons and treated of nowhere but under the rights 
of things. 

He instances husband and wife, father and child, as 
such rights as a man may have over external objects. 
In consequence of his misapprehension of the term 
** rights of persons,** he has treated (Book I, chapter 1) 
rights to life, reputation, etc., with the obligation to 



sol Ck>oley'8 Blk. (4th ed.), 122. 
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respect them, under the rights of persons, although, as 
being common to every status, it is manifest that they 
belong to the rights of things (21). 

It is plain that Austin has not expressed the meaning 
of Blackstone's qualifying phrases. Blackstone does not 
say rights of persons are such as men may have to their 
own persons, but '^ which concern and are annexed to the 
persons of men.'' 

§ 62. Different views of Blackstone's meaning. No 
better illustration of the confusion of ideas conveyed by 
the words of Blackstone, as contained on pages 122 and 
123 of volume I of the Commentaries, can be given than 
will be found by comparing the notions of the meaning 
as given by the notes to those pages by Walker, Christian, 
Cooley and Austin with each other, and then with the 
explanation given by Prof. Hammond. The conclusions 
are quite different from each other, and each is different 
from the idea expressed by Prof. Hammond; the latter 
has expressed the meaning intended. 

Let us compare briefly these notions. 

Mr. Christian takes it that the distinction between 
rights of persons and rights of things commented upon 
in the first two books, is the difference between persons 
in public stations and in private relations. This is not 
correct^ as will be seen by turning to the analysis as 
found in any edition of the Commentaries. It will be 
seen that the public relations are magistrates and people, 
and the private relations are master and servant, bus- 



tiAnstiii's Jnr., 702. 
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band and wife, parent and child, guardian and ward. 
These, with the subject of corporations, are all embraced 
within the expression ^'rights of persons/' and actnally 
treated in Book I; while nnder the title-head ^'Bights 
of Things,'' in Book II, is treated the subject of 
^'Property/' 

Mr. Walker understands that the phraae '^rights of 
things'' conveys in itself no definite idea (22). 

Mr. Justice Cooley sees the matter as explained clearly 
enough, but he adds: ^'The language used is likely to 
convey inexact ideas, and therefore be misleading," 
adding: "By 'rights of persons' we are likely to under- 
stand rights which belong to and are possessed by per- 
sons," and that ''in that sense there can be no rights of 
things." But, as we shall see, of possession, or belong- 
ing to, is not quite correct. The idea of Hale and Black- 
stone in reference to rights of persons is the difference in 
the conditions of men and rights depending thereon. 

Professor Austin understands that "Blackstone's 
'rights of persons' are such rights as men may have to 
their own persons or bodies." 

Professor Hammond says Blackstone does not deserve 
the criticism and ridicule that has been spent on his sup- 



n Walker flay*: ''A treatise^ therefore, upon municipal law, is 
for the moat part, a treatise upon righta and remedies, or upon wrongs 
and remedies, as one may dioose to express it ; and it suggests a re- 
mark upon Bladc8tone*s primary division of legal subjects into rights 
of persons, rights of things, private wrongs, and public wrongs. These 
expressions do not on their face indicate that remedies are to enter 
into the discussion. Moreover, the phrase 'rights of things,' pura 
rerum, by itself conveys no definite idea, since all rights are the 
rights of persons; that is, they belong to persons, though they may 
have relation to other things,'* Walker's Am. Law, p. 47. 
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posed mistakes, and asserts that in this passage he states, 
as clearly as any of his critics have done (23), that things 
are the objects and persons the subjects of rights (24). 

The learned editor then submits eight pages of notes 
in explanation of Bladkstone's meaning of these Latin 
expressions taken from the Roman law, and the English 
equivalents given by him, in which he shows clearly : 

First That the idea intended by Blackstone was dif- 
ferent from that conveyed by the Latin expressions jura 
personarum and jura rerum. 

Second* That the idea expressed by ''rights of per- 
sons'' and ''rights of things," standing alone, did not 
convey to the English reader the idea intended by the 
author. 

Third. That Blackstone had a definite idea which he 
intended to express by these words, and that the explana- 
tory words did express the true meaning; and it is grat- 
ifying to find that Professor Hammond has given an ex- 
planation of the meaning of the expressions intended by 
Blackstone which seems reasonable and useful as applied 
to English jurisprudence. 

BlBJckstone^n eiqplanation. What is the explanation 
given by Blackstone t All that there is, is found in the 
qualifying phrases following. "Bights of persons," he 
says, "are those which concern and are annexed to the 
persons of men ; secondly, rights of things are such as a 
man may acquire over external objects or things un- 
connected with his person" (25). 



St The critics have not explained at all. 
S4 1 Hammond's Blk. 33a 

ssThe nse of the two words ohjectt and thirifft rvider the phrase 
Indefinite 
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This explanation may be clear to one who has spent 
years in the investigation of legal subjects, and who has 
thereby become possessed of so much learning as to be 
able to explain not merely the ideas actually conveyed 
by the words used, but to arrive at the ideas intended to 
be conveyed by the person using them; but the explana- 
tion will be found by the uninitiated only to add to the 
confusion, for the reason that the rights of persons are 
said to be those which are annexed to the persons of men, 
and there is no explanation anywhere afforded by him 
of any distinction between the word ^'persons'' and the 
word ^'men;" and the rights of things are confined to 
those which a man may acquire to external things; while 
he immediately points out that there are artificial per- 
sons that are not men, and yet nmy and do enjoy the right 
of things. Indeed, we have seen that three learned men, 
viz.. Walker, Christian and Austin, have failed to get the 
true meaning as explained by Professor Hammond, which 
is submitted below. 

§ 63. The law of penons in English jurispnidenoe dif- 
fers from the same in Roman law. It is apparent that a 
proper explanation lies at the threshold of any analysis, 
and it is conceived that no progress can be made till the 
proper conception is had of the leading terms used. We 
have asserted in effect that tiie ideas contained in the 
expression found in Gains and the Institutes, that ^'all 
our law relates to persons, to things, and to actions," 
are applicable to American jurisprudence as well as to 
the English and Soman. 

In what sense does Blackstone use the expression 
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'^lightB of persons t" In the sense of rights belonging 
to persons! Or does he nse the word ^*of '^ in the sense of 
"concerning or relating tot^* That is determined by 
referring to the text 

The jura personarmn, or ^'rights of persons," Black- 
stone explains to be those which concern and are an- 
nexed to the persons of men. The jura rerom, or rights 
of things, are snch as a man may acquire over external 
objects or things unconnected with his person. This is 
an odd expression to use in a definition of the rights of 
persons, i. e., the rights of persons are the rights which 
concern the persons, to which is added the phrase "of 
men,'* making it read, "the persons of men,'' although 
"persons" seems to be used as equivalent to "man.'' 
Why not say, concern the persons of persons, or man of 
men, or simply men! 

It will be seen that, in the first connection, the word 
"of" is used in the sense of "ooncem" and "relating to," 
instead of "belonging to," and the second are defined to 
be, not the right of things at all, but such rights as a man 
may acquire over objects and things not conneoted with 
his person. On another page, however, he says that cer- 
tain absolute rights of individuals (not persons) are such 
as would belong to the persons merely in a state of na- 
ture, thus introducing another word, viz., individual 
(26). 

Some authors assert that Blackstone did not under- 
stand what was intended by Gains and the Institutes 



Ml Blk. Com. p. 12S. 
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(27) ; otherfiy that the meaning of his expressions, if onoe 
thoroughly comprehended, was justifiable (28). 

The commentator shonld have the benefit of the con- 
stmction most favorable to him, that in using the ex- 
pression ^'rights of things** he used this word **of'* in 
the sense we have suggested, namely, '^conoeming" or 
** relating to," which will leave his expression less liable 
to criticism on that ground; and it would then appear 
that he had distinguished certain rights as relating to 
persons, and certain rights as relating to things, though 
we still have the expression that absolute rights of in- 
dividuals are such as would belong to (not concern or re- 
late to) their persons in a state of nature, and it is not 
made plain to us just what political or civil rights a 
man would have in a state of nature, and their absolute 
rights are plainly the civil rights of Hale, and such as 
we term ''civiP* rights (29). 

Translating jura as ** rights" instead of "laws" 
seemingly puts us in the situation of having persons 
and things alike the objects of rights (30), instead of 
having laws relating to persons and things, and we have 
not been told who is the possessor of the rights of per- 
sons or the rights of things. This is left to implication, 
and by reason thereof confusion and obscurity pervade 



27 Austin's Jnr., lee XL. ; Holland, 71. 

M Hammond's Blk., note, p. SIS. 

s*See next chapter. 

to This is more in conformity to the Roman law than many who 
critidxe Hale and Blackstone seem to realise. There is a real domin- 
ion over persons, e. g., husband and wife, parent and child, etc., but 
these are not rights in personam by the Roman law. They would be 
according to Blackstone's qualifying phrase. See next chapter. 
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what «liatild have been the dearest part of the Com- 
mentaries. 

Jeremy Bentham, in his remarks in reference to the 
inexact nse of language by Blackstone in pages 47 and 49 
of the Commentaries, says: ^'When leading terms are 
made to chop and change their several significations, 
sometimes meaning one thing, sometimes another, at the 
upshot perhaps nothing, and this in the compass of a 
paragraph, one may judge what will be the complexion 
of the whole context" (31). 

§64. The l^gal oanceptioa of leading words. Inas- 
much as the words person, man, thing, property, rights, 
wrongs and actions are leading terms constituting the 
designation of departments of the corpus juris, it will be 
impossible to obtain clear conceptions of subjects con- 
nected with these words until an understanding is agreed 
upon as to the sense in which these terms are used. If 
we arrive at the meaning of these words intended by 
Blackstone and make the same clear, we will have a 
better idea of his method and perhaps a better opinion 
of it, and at the same time will be able to show the dis- 
tinction between the same words in the Boman, the Eng- 
lish and in American law. 

Blackatone apparently uses the Boman word persona 
as synon3nnous with the English word '^person," and 
the latter word interchangeably with 'individual" and 
''man," whereas he might have avoided all confusion by 
a closer adherence to that which he professed to follow. 



•iFirngmeiit on Government, cb. 1, sea 8. 
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§65. The word ^'penon'' defined. Oaine says ^'De 
juris devisione'* [the divisions of the law] immediately 
preceding his division of the law; then follows, ^^De con- 
ditione hominnm'' [meaning the condition or statns of 
men]. 

In the Inj^titntes (32) ^'De jnra personarmn'' pre- 
cedes the expression "all onr law relates either to per- 
sons, or to things, or to actions. '* The words persona 
and personae did not have the meaning in the Boman 
which attaches to homo, the individual, or a man in the 
English; it had peculiar reference to artifidal beings, 
and the condition or status of individuals (33). 



«s Liber 1. tit a 

i* Sandans' Jostlnlan, 1-S, notes ; Anstln's Jar., pp. 41, 157, 362, 368» 
876, 715. 730. 7d2, 083. 

Profe$8or John AusHn*8 Vieto. — ^*'Many of the modem civilians haye 
narrowed the Import of the term 'person* as meaning a physical or 
natural person. They define a person thus: *homo, cum statu suo 
oonslderatus ;' a iinman being. Invested with the condition of status.' 
And, In this definition, they use the term status In a restricted sense, 
as Including only those conditions which comprise rights and as ex- 
cluding conditions which are purely onerous and burthensome, or 
which consist of duties merely. According to this definition, human 
beings who have no rights are not penotu, but things, being classed 
with other things which have no rights residing in themselves, but 
are merely the subjects of rights residing in others. Such, in the 
Roman law, down to the age of the Antonines, was the position of the 
slave.** Austin's Jur., vol. 1, 358. 

The signification in Our J«ri«prtt4ence.— "The word 'persoa,* in 
its primitive and natural sense, slgalfles the mask with which actors, 
who played dramatic pieces In Rome and Greece, covered their heads. 
These pieces were played in public places, and afterwards In sudi vast 
amphitheatres that it was impossible for a man to make himself heard 
by all the spectators. Recourse was had to art; the head of each 
actor was enveloped with a mask, the figure of which represented the 
part he was to play, and it was so contrived that the opening for 
the emission of his voice made the sounds clearer and more resound- 
ing, vox personabat, when the name persona was given to the instm- 
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The word **homo'' corresi>onds to the English word 
''man/' and, as the Romans expressed it, ^'nnn8 homo 
sostinet plures personas;'' i. e., on?e man has many per- 
sons, or sustains many statas^ or many different con- 
ditions (34). 

Austin says: "The term 'person' has two meanings, 
which must be carefully distinguished. It denotes a man 
or human being; or it signifies some condition borne by 
a man (35). A person (as meaning a man) is one or 
individual, but a single or individual person (meaning 
a man) may sustain a number of persons (meaning con- 
dition or status) " (36). 

Notice that this meaning is not so broad as that given 
by Ortolan. It does not include artificial persons. 

Again, he says: ''As throwing light on the celebrated 
distinction between jus rerum and jus personarum, 
phrases which have been translated so absurdly by Black- 
stone and others,— rights of persons and rights of things, 
jus personarum did not mean law of persons, or rights 
of persons, but law of status, or condition. A person is 



ment or mask which fkcOltated the resoanding of his voice. The name 
persona was afterwards applied to the part itself which the actor had 
undertaken to play, because the face of the mask was adapted to the 
age and character of him who was considered as speaking, and some- 
times it was his own portrait It is in this last sense of personage, or 
cf the part which an individual plays, that the word persona is em- 
ployed in Jurisprudence, in opposition to the word man, homo. When 
we speak of a person, we only consider the state of the man, the part 
be plays in society, abstractly, without considering the individuaU" 
1 Bouvier's Institutes, note 1. 

M Austin's Jur., 362. 

w See 4 Harv. Law Rev., 1(XL 

M Austin's Jur., 868. 
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here not a physical or indiyidual person^ but the status or 
oondition with which he is investecL It is a r»iarkaMe 
confinnation of this that Gains, in the margin purport- 
mg to give the title or heading of this part of the law, 
has entitled it thus: De oonditione hominmn; and The- 
ophilnSy in translating the Institutes of Justinian from 
Latin into Greek, has tr^anslated jus personamm . • . 
divisio personamm; understanding evidently by persona 
. . . not an individual or physical person, but the 
status, condition or character borne by physical persons. 
This distinctly shows the meaning of the phrase jue per- 
sonamm, which has been involved in impenetrable ob- 
scurity by BlactDstone and Hale. The law of persons is 
the law of status or condition; the law of things is the 
law of rights and obligations (37) confiidered in a gen- 
eral manner, or as distinguished from these peculiar col- 
lections of rights and obligations which are slyled condi- 
|;ions and considered apart (38). 

A moment's reflection enables one to see that man and 
person cannot be synonymous, for there caimot be an 
artifidal man, though there are artificial persons. Thus 
the conclusion is easily reached that the law itself often 
creates an entity or a being which is called a person ; the 
iaw cannot create an artificial man, but it can and fre- 
quently does invest him with artificial attributes; this 
is his personaJily, which we see and hy whicAi we are 
affected. 



ST A word of caution Ib necessary here against tMS&pttag this state- 
ment as applicable to English and American law. See nect diapter. 
M Austln^s Jur., 374. 
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The law does not difttmgaish between men except by 
their personality, as king or magistrate, or as parent or 
husband or wife, eta While the idea may be difficult for 
the tyro to grssp^ the personalily, i. e., this condition 
or status of a man, is entirely the creation of the law. 
'By nature all men are created free and equal, L e., of 
equal rank, equal rights; but the law does not look upon 
all men as equal, though in the law of the United States 
all men have equal civil rights (39). 

The question is asked. Who is that mant The reply 
would be, that is the king or lord so and so, or the chief 
justice or the president or governor. But what is the 
name of this personaget The name indicatee the maSt 
the title, rank or legal standing of the person* 

The word ^^persons'' denoted certain conditions of 
rank or status with which a man was clothed by law. 
To adopt the language of the same author, ''the term 
'person,' as denoting a condition or status, is therefore 
equivalent to character (40). It signified, originally, a 
mask worn by a player, and distinguished the character 
which he represented from the other characters in the 
play. From the mask which expressed the character, 
it was extended to the diaracter itself. From characters 
represented by players, or from dramatic characters, it 
wwi further extended by a metaphor to conditions or 
status. For men, as subjects of law, are distinguished 
by their respective conditions; just as players, perform- 



•t See Ex parte Vlzgliiia, 100 V. 8. MS. 

«• Hale nowhere speaks of status, bat nses the term ^'character* or 
ncapadty.** See note 00. below. 
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ing a play, are distmgnished hy the aeveral persona 
which tiiey respectively enact or sustain" (41). As we 
shall see, the word had a still broader meaning. 

''A slave,'' says Holland, ^'having, as such, nether 
rights or liabilities, had in Boman law, strictly speaking, 
no ^status,' 'caput,' or 'persona.' On the day of his 
manumission, says Modestinus, 'indpit statnm habere.' 
Before manumission, as we read in the Institutes, 'nul- 
lum caput habuit' " (42). 

The following is the explanation given l^ Mr. Sand- 
ars in his translation of the Institutes: "The word per- 
soiia had, in the usage of the Boman law, a different 
meaning from that wMch we ordinarily attach to the 
word 'person.' Whoever or whatever was capable of 
having, and being subject to, rights, was a persona. All 
men possessing a reasonable will would naturally be per- 
sonae; but not all those who were, physically speaking, 
men, were personae. Slaves^ for instance, were not in a 
position to exercise their reason and will, and the law, 
therefore refused to treat them as personae" (43). 

"On the other hand, many personae had no physical 
existence. The law clothed certain abstract conceptions 
with an existence, and attached to them the capability of 
having and being subject to rights. The law, for in- 
stance, spoke of the state as a persona. It was treated 
as being capable of having the rights and of being sub- 
ject to them. These rights really belonged to the men 



«iAnfit1n'8 Jnr., 868. 
«t Holland's Jar., 8L 

«i Slaves were not persons in the United States nntll after the aboU- 
tkm of slayery. 1 Hammond's Blk. 834, note. 



Digitized by VjOOQ IC 



JUEISPBTJDENCE AND INSTITUTIONS 161 

who composed the state, and they flowed from the oonsti- 
tntioii and position of associated individuals. But, in the 
theory and langaage of law, the rights of the whole com- 
mnnity were referred to the state, to an abstract concep- 
tion interposed between these rights and the individual 
members of society. So, a corporation, or an ecclesiastical 
institution, was a persona, quite apart from the individ- 
ual personae who formed the one and administered the 
other. Even the fiscus, or the imperial treasury, as be- 
ing the symbol of the abstract conception of the emper- 
or's claims, was spoken of as a persona. The technical 
term for the position of an individual regarded as a legal 
person was status" (44). 

Ortolaa'f ezplanation of personality (45). The sub- 
stance of the above was undoubtedly taken from Orto- 
lan's treatment of the subject^as given in his History of 
the Roman Law, which is submitted because it is clear 
and concise : 

*^The word ^person' (persona) does not in the lan- 
guage of the law, as in ordinary language, designate the 
physical man. This word in law has two acceptations: 
In the first, it is every being considered as capable of 
having or owing rights, of being the active or passive 
subjects of rights. 

** We say every being, for men are not alone comprised 
therein. In fact, law, by its power of abstraction creates 
persons, as we shall see that it creates things, which do 



MSandara' Jiurtiiiian, IntrodnctlOB, p. 26. 

M Ortolan's History of the Boman Law is among the best It ls» 
imfortanatdy, not easily obtained. 
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not exist in nature. Thus, it erects into persons the 
state, cities, conHnnnities. charitable or other institu- 
tions, even purely material objects, snch as the fiscns, or 
inheritance in abeyance, becanse it makes of them beings 
capable of having or owing rights. In the inverse sense, 
every man in Roman law is not a person. For example, 
slaves were considered as the property of the master, 
especially nnder the rigorous system of primitive legis- 
lation, because they are the object and not the subject of 
law. This, however, did not* prevent the Bomans from 
including them in another sense in the class of persons. 

''We shall therefore have to discriminate between and 
to study two classes of personae: physical or natural 
I>ersons, for which we find no distinctive denomination 
in Roman jurisprudence except the expressions taken 
from Ulpian, singularis persona (46) ; that is to say, the 
man-person; and abstract persons, which are fictitious 
and which have no existence except in law; that is to 
say, those which are purely legal conceptions or creations. 

*'In another sense, very frequently employed, the word 
'person' designates each character man is called upon to 
play on the judicial stage; that is to say, each quality 
which gives him certain rights or certain obligaticms— 
for instance, the person of father; of son as subject to 
his father; of husband or guardian. In this sense the 
same man can have several personae at the same time. 
In this respect he resembles the player in a comedy or 
drama'' (47). 



««I>oe8 not this equal 'indlTldualer 8e 10 Harrmrd Law B«t., lOL 
41 Ortolan's History of Roman Law, 007-68. 
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The last two paragraphs embrace all that Austin gives 
ns in the quotation given above. 

From what we have seen, the following conclusion may 
be drawn: The words persona and status were not syn- 
onymonSy though very nearly so. The word "person*' 
had two meanings : 

First. Every being, artificial or natural, capable of 
having or owing rights. 

Second. The characters, capacities, qualities or posi- 
tions which the law ascribed to certain men as individuals 
—that is, rank, condition, capacity— status. 

The technical term for the second meaning, namely, 
the position, quality, character which a man bears, is 
status. 

Status is not so broad as person, but always related to 
physical men. 

A slave had no rights, no rank, no standing, no capac- 
ity, and consequently no status. This applies, of course, 
only to the earlier days of Roman law, for subsequently 
slaves were given a standing as men. 

"In the earlier days of Roman law," says Sandars, 
"no one would have conceived this to be unnatnraP' 
(48). 

In the days of Gains, it seems, slaves are treated as 
persons, for he says: "Persons are freemen or slaves'' 
(49). 

In England all men were persons, and were divided 
into certain classes or ranks by virtue of which they had 



«• Sandan' Justinian, Int, 27; Anatln'fl Jur., lect 12, p. 368. 
MOaina, 1-0; Anatln'a Jnr., 368. 



Digitized by VjOOQ IC 



IM JUBISPBUDBNCB AWD INSTITUTIONS 

especial characters, capacities, rights, privileges and im- 
mtmities ; for instanoe, the right of magistracy, as king, 
as lord, etc These were artificial In human societies 
men have certain standing, position, capacity, according 
as they are sovereign or subjects, parents and children, 
hnsband and wife, or dtizens 

We have seen something of the etymology of the word, 
also its meaning and application as need in the Roman 
law. We know that the word ** person** is a familiar one 
in English literature, both in England and America. We 
are endeavoring to ascertain whether in the English lan- 
guage we have a right to oppose persons to things for the 
purpose of classification of rules of law, and if thereby 
we convey intelligent ideas. 

We know that all laws emanate from persons, and 
also that they operate against or upon persons (50) ; 
that is, all law certainly addresses persons. So of rights. 
We know that rights belong to persons, and that in that 
sense there cannot be the rights of things. It should be 
borne in mind that we are endeavoring to classify the 
body of laws, and not the rights which are resultant from 
laws, and that the principle of classification adopted is 
the difference in the objects to which the rules relate. 

There can be found in the Commentaries of Blackstone 
no definition of the word person, nor any explanation of 
the meaning intended to be ascribed to the word ^'per- 



Bo Virginia ▼. Rives, 100 U. S. 832; 92 id. 554; United Statee ▼. 
Harris, 106 id. 629; Civil Rights Gases, 109 id. 3. A state may in a 
sense fall under the designation, and laws be directed against states; 
but as the state acts by individuals, in the same manner it Is operated 
upon throagh individuals. 
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Bon," and the word is there used indiscriminately in the 
popnlar and legal sense, interchangeably with ^'man'' 
and ^'individnal/' and also to designate artificial beings 
capable of having rights ; and there is not the slightest 
hint that in using the Roman expressions there is any 
change intended from the Soman idea of the word ^'per* 
son,'* thon^ he does treat under the rights of persons 
what he styles absolute rights, which would be called 
'^things'' in Boman law. 

§86. Scope of the word ''thing.'' Of things (51), 
which is the subject of the second book, Blackstone says : 
**The objects of your inquiry in this second book will be 
the jura rerum, or those rights which a man may acquire 
in and to such external things as are unconnected with 
his person.'' Why not say unconnected with him, him- 
self t These are what the writers in natural law style the 
"rights of dominion or property." This is the only defi- 
nition given of the words ''property" or "thing;" that 
is, the jura rerum equals those rights which a man may 
acquire in and to external things. OtherwiiB^e put, the 
rights of things are rights which a man may acquire 
to things unconnected with his person; and these are 
what writers in natural law style property; yet in the 
treatment of this subject the learned commentator 
treats the subject of contracts, the main feature of 
which is its obligation, or, in other words, the power 
which the law affords one person of enforcing it by 



•lOboerye the word "chose/* which wUI be explained hereafter. 
Ita meaning haa an important bearing on the modified meaning oi 
both "penwn" and '^things." 
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compelling another person to perform it, or awarding 
damages for its breach by an appropriate action by one 
person against another. 

The inquiring student will ask, Is a thing property, 
and are all things property! and if the word ''thing'' 
shall be held to embrace any rights not having a tangi- 
ble object, why are not the rights of personal security, 
personal liberty and private property embraced within 
the word '' things f In the case of Chishohn v. Geor- 
gia (52), Justice WUson, being obliged to discuss the 
meaning of ''states" and "sovereigns" in politics as ap- 
plied to the jurisprudence of the United States, said: 
"In the place of those expressions^ I intend not to sub- 
stitute new ones, but the expressions themselves I shall 
certainly use for purposes different from those for which 
hitherto they have been frequently used." 

Such, it is apprehended, is exlactly what Hale and 
Blackstone did. In reality, they ascribed new and dif- 
ferent meanings to words taken from the Boman law, 
either broader or narrower than the meanings of the 
same words in the Boman law, and they did arbitrarily 
mistranslate jura, meaning law, to rights, to suit the 
purpose. 

So, in the prosecution of this work, in many instances 
we will find words which were in common use in the 
English law before the Bevolution, which are now used 
in the jurisprudence of the United States with meanings 
very different from their old meanings; and the pur- 
ple of these inquiries as to the meanings of these words 



•S3 DalL 421. 
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is to avoid confusion by ascertaining the appropriate 
meanings of the terms. It is for this reason that we in- 
vestigated the meaning of these words in the Boman law 
and as used in English law by Blackstone. 

§67. Ortolan's e]qdaiiatioiL of '* things." Volumes 
have been written on this subject, but I believe no au- 
thority is considered better upon the meaning of words 
in the Boman law than the opinion of Ortolan; and, as 
he expresses himself in the clearest and most concise 
manner, his explanation of the meaning of the word 
thing is submitted (53). 

'*The word ^things* (res), even in law, is a flexible 
word, which lends itself with marvelous facility to the 
wants and whims of language. The question for us is 
its legal sense. 

^' In the same manner as the word persona designates 
in law every being considered as capable of becoming 
the active or passive subject of right, so the word res 
designates everything which is considered susceptible 
of forming the object of rights ; and in this category is 
included everything which man, the universal dominator, 
has been able to regard as subject, or at least destined to 
minister, to hid wants and his pleasures ; for, in reality, 
the end which a man proposes to effect by the exercise of 
rights is the satisfaction of his wants and the enjoyment 
of reasonable pleasures, either in his moral or physical 
perception (54). 



MThe work Is quite Bcarce; I believe out of print 
MThe Dedaratloii of Ind^;)endeiice eDimieratefl among inaUenable 
rlgbtM, *nife, liberty, and the purault of happiness.'* 
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''We say everything— for physical and material objects 
are not alone comprised in it In fact, just as there are 
persons of purely legal creation, so there are things which 
do not exist in nature, and which law alone has created 
Law, by its power of abstraction, creates things as well as 
persons. Finally, if law sometimes raises purely ma- 
terial objects to the rank of persons, it sometimes in- 
versely lowers man to the rank of things; such, for in- 
stance, are slaves, when they are considered as subjected, 
or as devoted, to the purpose of satisfying the wants of 
other men, incapable of being, in the relation of slave to 
noaster, the subject, but the object of rights. 

''If what we have just said about things is compared 
with what we have already said about persons, it will be 
seen at once that the two cases are parallel. 

"Boman jurists, indeed, have not laid down the defi- 
nition of 'things' in the same wide and philosophical 
terms that we have adopted, which include everything 
which can be the object of a right; not only corporeal 
things, but also acts, the status of persons in different 
conditions, and, in general, all rights. Their ideas were 
at first directed to regarding things (res) as corporeal 
objects, which, being of some use or other to man, could 
form in relation to him the object of a right; but they 
afterwards extended the use of the word so as to make it 
include abstracted ideas— objects of purely legal concep- 
tion'* (55). 

From this it will be seen that the Latin scholar who 
was acquainted with the Boman meaning would not have 



B« Ort : Rom. Law, 670 et tea. 
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obtained from reading the words jura personartnn and 
jura rerum anything like the same ideas which Black- 
stone has ascribed as the meaning of these words. 

** Bights,** says Professor Hammond, **are (by Black- 
stone) nowhere defined or their nature investigated. It 
seems as if he would have dropped the term altogether 
if he could have done so without a tedious circumloca- 
tion** (56). 

Blackstone does, in effect, define property to be '^ rights 
such as a man may acquire over external objects or 
things unconnected with his person*' (57). 

§ 68. The divisian of subjects into rigbts and wrongs 
discarded. Hale gives no reason for the division into 
rights and wrongs excepting the translation of jura per- 
sonarum and jura rerum into rights of persons and rights 
of things, instead of law concerning persons and law con- 
cerning things. Blackstone went to great pains in order 
to prove that this division into rights and wrongs resulted 



MSandars' JnsttiiiaB, Hammond's iBtrodnctloiu p. GO. 

Definitions of RighU. — "Jurisprudence Is specifically concerned with 
such rights as are recognized by law and aiforced by the power 
of the state. We may therefore define a 'legal right,' in what we shall 
hereafter see is the strictest sense of that term, as a capacity residing 
in one man of controlling, with the assent and assistance of the states 
the actions of others." Holland's Jnr., p. 71. 

Chase, Justice, says : ''When I say that a right is vested in a citi- 
sen, I mean that he has the power to do certain actions according to 
the law of the land." Galder v. Bull, 3 DalL 894. 

This definition is quoted by Webster in argument of the Dartmouth 
Ck>llege Case, 4 Wheat 610. 

For ezhaustiye and scientific Investigation of the jural conception 
of rights and a right, the student may consult Smith's Right and Law 
and the Law of Prlyate Law. These worlu are small In size, but are 
among the most profound treatises by authors of our own land. 

"1 Bl. Com. 122; 2 Id. 1. 
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nattirally and necessarily from the definition of natural 
law, which is adopted as his definition of municipal law. 
The division of the law as it relates to rights and 
wrongs, and again into rights of persons and rights of 
things, is hnt a change in form; the change is merely sub- 
stituting for actions that concerning which actions are 
brought, viz., wrongs, and translating the Roman word 
jura, meaning law, into rights. Going back to the old 
form by translating jura into law, and using actions or 
remedies instead of wrongs, then we find that the laws of 
England do concern persons, things, and actions ;~the 
substitution results from Blackstone's method analyzing 
rights instead of law. 

§ 69. The agreement and d i vergence between Hale and 
Blackstone. Blackstone followed Hale in something more 
than a mere matter of form. Hale's treatment of the 
subject of right is as follows: 

''Civil rights are of two sorts— jura personarum, or 
rights of persons, and jura rerum, rights of things. Civil 
rights of persons are such as do either immediately con- 
cern the persons themselves, or such as relate to their 
goods and estates (58). 

Origin of Absolute Rights. ''As to the persons them- 
selves, they are either persons natural, or persons civil or 
politic ; i. e., bodies corporate. 

Persons natural are considered two ways : Absolutely, 
and simply in themselves; or, under some degree or re- 
spect of relation. 



Mlia1e*fl Analyslt, sec. 1. 
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In persons natural, simply and absolutely (59) consid- 
ered, we have these several considerations, viz.: 

The interest which every man has in himself. 

Their capacities, or abilities (60), which respect their 
actions. 

The interest which every person has in himself prin- 
cipally consists of three things, viz. : 

The interest he has in the safety of his own person; 
and the wrongs which reflect upon that, are assaults, 
— affrays^— wonndings. 

The interest he has in his liberty or the freedom of his 
person; the injury whereto is duress and unlawful im- 
prisonment. 

The interest he has in his name and reputation; the 
injury whereto is scandal and defamation. 

As to the other interest of goods and estate, though 
in truth they have a habitude, and are under some re- 
spect to the person, yet, because they are in their own 
nature things separate and distinct from the person, they 
will more properly come in under jura rerum (61). 

§ 70. Lord Hale's treatment of status. * * The capacity 
that every person has, which is a power that the law 
variously assigns to person, according to the variety of 
certain conditions or circumstances, wherein they are, 
either to take or to dispose. 



M This la not saying that the persons are absolute^ or that the rights 
are absolute, but It throws light upon how Hale uses the word "abso- 
lute," and this Is the only reason for Blackstone's absolute rlf^ts. He 
might as weU have said absolute persons or things as absolute rights. 
See post, di. 4. 

••This is the Mime as status. 

•1 This is the keynote to the dassillcatlon* ''Bights of persons and 
rights of things." 
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And under this head we have— 
First, the oapadties themselves, which are especially 
two: 
Capacities which a man has in his own right. 
Gapacities which he has in anter droit, or another's 

right. 
Now, capacities which a man has in his own right are, 
either— 

To acquire or take. 
To alien or transfer. 
And both these are either— 
Of things personal. 
Of things real. 
The second kind of capacities are in anter droit, in 
another right; as executors, oorporations, cestuy que use, 
etc., whereof hereafter. 

The various conditions or circumstances of persons 
with relation to those capacities, consisting of — 
Ability. 
Non-ability. 
And all persons are presumed' in law able in either 
of those capacities of taking or disposing who by law 
are not disabled; and those that are so disabled come 
under the title of non-ability, though that non-ability 
is various in its extent, viz.: to some more, to some 
less, as in the several instances following: 

Aliens ; here comes in the learning of aliens, as nat- 
uralization, denization, etc. 
Attainted of treason or felony; here of attainders. 
Persons outlawed in personal actions. 
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Infants ; here of the non-ability of infants. 

Feme coverts; here of their disability. 

Idiots and lunatics; here of that learning. 

Persons under some illegal restraint or force, as du- 
ress, madness. 

Villeins (now antiquated). 

Bastards; and here of legitimation (62). 
§ 71. Lord Hale's conoeption of ''things." Again at 
section 23, the title of which is ''Concerning the jura re- 
mm,*' he says: "And although the connection of things 
to persons has in the former part of these distributions 
given occasion to mention many of those jura remm as 
particularly annexed to the consideration of persons 
under their several relations, yet I must again resume 
many of them, or at least refer unto them ; and this with- 
out any just blame of tautology, because there they are 
considered only as incidental and relatively; but here 
they are considered absolutely--in their own nature or 
kind, and with relation to themselves, or in their own na- 
ture, and the several interests in them^ and transactions 
of them.*' 

Obviously Hale's treatment does not warrant the criti- 
cism that he ascribed rights to things. He plainly says: 
"Civil rights of persons are such as do concern the per- 
sons themselves or such as relate to their goods and 
estates" (63). This leads one to believe that Professor 
Austin did not diligently endeavor to ascribe a reasonable 
meaning to the treatment of the subject by Hale as fol- 
lowed by Blackstone. 



MHale'fl Analysis, sec. 1« 
MHato*s AnalyslB, mc. 1« 
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§ 72. Substantial differaoce bebmn Hale and Black- 
atone. The difFerence, in aubstanoe, between Hale and 
Blackstone's treatment and the treatment of the same 
matter in the Boman law consists in this : that inasmnoh 
as all objects of rights, tangible or intangible, which the 
law protected, were nnder the Bcnnan system ^' things,'^ 
and consequently would fall under the jura remm or law 
of things^ Hale and Blackstone transferred from the law 
of things to the law of persons all such rights as do im- 
mediately concern persons themselves, and left under the 
rights of things interests of persons in goods and estates, 
and obligations from others, because they are in their own 
nature things separate and distinct from the person, as 
put by Hale, or external objects unconnected with the per- 
son, as put by Blackstone. 

§ 72a. The English oonoeption of these words. Dr. 
Hammond says: ''And if our belief as to Blackstone 's 
true meaning and method be the correct one, he could 
finally have informed Mr. Austin that what he proposed 
to do in the Commentaries was to transfer to the law of 
persons, or to locate in the prefer place among the rights 
of persons, all such rights (and duties) as belonged to all 
persons alike, except such as had for their object 'exter- 
nal things unconnected with the person.' 

''This last is in truth the cardinal point of the whole 
matter. Blackstone adopts (he should have said, from 
Hale) as his definition of a 'thing,' one quite different 
from that employed by the classical jurists; and all the 
departure from civilian precedent that can fairly be 
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charged to him depeiMls on, and is to be explained by, this 
changed sense in which he uses the word * thing' *' (64). 

Blackstone's use of the word ** thing, '* if we have ai^ 
tended his language, is '^external objects unconnected 
with the person.'' These objects are not always tangible, 
as we shall see later, though they were termed personal 
property or choses in action. 

Dr. Hammond says: ^'Things are objects of rights, and, 
since Blackstone's time, the term has been confined in our 
law to external things unconnected with the person, such 
as land, chattels personal, etc." (65). 

This is misleading, perhaps, in ascribing those dianges 
to Blackstone. Dr. Hammond continues: ''Prior to 
Blackstone's time the term 'things' had a much wider 
comprehension; it was identical with the objects of a 
right, whether that object had a tangible existence or not. 
Health, liberty, reputation were things in this sense; and 
even the indefinite imaginary objects of obligations^ hav- 
ing no real existence, were also included under the term" 
(66). 

Dr. Hammond is not accurate as to the time when this 
change in the meaning took place. One would suppose 
that Blackstone ascribed a new meaning to the words 
"persons" and "things," and recast the law of England 
in conformity therewith, whereas he only followed Hale 
in the use of these terms, and in so doing has received 
some criticism; and it would seem but fair for a person 
living in a later age to presume that Hale ascribed to 



M Sandan* Josttnian, Introduction by Hammond, pp. 66, 66. 
w Hammond'8 Blk. 832, nota. 
Mid. See next chapter. 
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these ^wordfl a meaning which was natural and in con- 
formity with the English nse of tenns. We are not, how- 
ever, left to a matter of preenmption. 

§72b. The word ''diOM'* unknown in Roman nomenr 
datare. It is only necessary to examine the C!ommentarie8 
of Blackstone and to remember the prior history of Eng- 
lish law to understand that by including under the term 
"things** only those objects of rights which were de- 
nominated in the English law either real estate, chattels 
or choses in action, Hale and Bladkstone did no violence 
to the vernacular of England. The word chose was a 
French (or NormaurFrench) word, and, though its deri- 
vation is from the Latin causa or thing, its meaning cor- 
responded to the things personal, in possession and in 
action as used by Hale and Blackstone. Undoubtedly, 
this is one of the ideas which grew out of the Norman- 
French occupation of England which was inaugurated by 
William the Conqueror (67) . When we contemplate lands 
and chattels, and then add to it what was embraced with- 
in the word chose in possession and chose in action, you 
have bounded the objects included by the word "things" 
in English law. 

A chose in action was a right to receive or recover a 
debt, or money or damages for a breach of contract, or 
for a tort connected with a contract or connected with 
chattel property (68). 



•t See 1 SchOQler. Pemonal Prop. (9d ed.), § U. 

••See 1 Wilson's Works, 46; Bourler's Dictionary; Glllett t. Fair- 
child, 4 Denio, 80; 2 Kent^ Com. 861. "The tsrm '€h09e in oeHon' Is one 
of comprehemdye Import It indodes the Inflaite variety of con- 
tracts, covenants and promises which coaler on one party a right to 
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§73. The Amwican idea of aright As it has been as- 
serted that Blackstone has nowhere defined rights or 
property, it will be well for ns to arrive at the meaning of 
these two words. We have seen the definition of Hol- 
land that ^'a legal right is a capacity resting in one man 
of controlling, with the assent and assistance of the state, 
the actions of others '* (69). 

Bnt inasmuch as the conflict may be between the state 
and the person, this definition will hardly do in American 
jnrispmdence. The state is not the controlling force in 
our theory of jurisprudence; it is but one of the persons 
having and owing rights. We claun to have a govern- 
ment of law, not of men. 

Perhaps the definition given by Justice Gushing, with 
Judge Kent's addition, comes as near being correct as 
anything to be found: "When I say that a right is vested 



recover a peraonal chattel or a sum of money from another by action. 
It i8 tme, a deed or title for land does not come within this descrip- 
tion. And it is tme, also, that a mortgagee may avail himself of his 
legal title to recover in ejectment in a court of law. Yet even there 
he is considered as having but a chattel interest, while the mortgagor 
is treated as the true owner." Sheldon v. Sill. 8 How. (U. S.) 449, 450. 

"Blackstone seems to have entertained the opinion that the term 
chase, or thing in action, only included debts due, or damages re- 
coverable for the breach of contract, express or implied. (2 Blk. 
Com. 888, 896, 897.) But this definition is too limited. The term 
chose in action is used in contradistinction to chose in posseteion. 
It includes aU right to personal property not in possession which may 
be enforced by action ; and it makes no difference whether the owner 
has been deprived of his property by the tortious act of another, or 
by his breach of contract, express or implied. In both cases, the debt 
or damages of the owner is a 'thing in action.* (2 Kent, 351 ; 1 Chit 
O. P., p. 99, note; Tomlin*B L. D., 'Olioee;' The King v. Oapper, 5 
Price, 21T; I UUy, Ab. 87a)" GiUett v. Fairdiild, 4 Den. 80-82. See 
Hex. Ont fiy. v. Davidson, 167 U. 8. 201. 

•» Holland's Jur., 71. This definition may be too narrow as to 
claims oifakut the state. Hanley v. Schwalby, 147 U. S. 518. 
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in a citizen, I mean that he has the -power to do certain 
actions or to possess certain things according to the law 
of the land'' (70), Kent adds, **or to require from 
others'' (71), 

§ 74. ''Property" defined The word **property," al- 
though in common parlance frequently applied to a tract 
of land or a chattel, in its legal signification means only 
the rights of the owner in relation to it. It denotes a 
right over a determinate thing. Proi)erty is the right 
of any person to possess, use, enjoy and dispose of a 
thing (72). The term "property" is often used to indi- 
cate the res, or subject of the property, rather than the 
property itself; but this is not its proper legal sense (73). 

Judicial definitions.— The following definitions, made 
by courts while considering rights of property in a va- 
riety of situations, will make the legal idea of property 
clearer : 

National Supreme Court. "The words 'life, liberty 
and property' are constitutional terms, and are to be 
taken in their broadest sense. They indicate the three 
great sub-divisions of all civil rights. The term 'prop- 



70Calder v. Bull, 3 Dall. 3S«. 

Ti 1 Kent Com. 640 ; Wynehamer v. People, 13 N. T. 878, 438. 

T« Rlgney v. Chicago, 102. 111. 77 ; Auattn's Jur., 817. 

Ti Baton V. B. O. & M. Ry., 61 N. H. 604; s. c., 12 Am. R^. 147. 

Property. — John Marshall (afterwards chief Justice of the Supreme 
Court of the United States), speaking of the l^^l conception of prop- 
erty, said: "It is not necessary to inquire how the Judicial authority 
should act. If the legislature were evidently to violate any of the laws 
of God; but property is the creature of civil society, and subject in 
all respects to the disposition and control of civil institutions. • * • 
It must be repeated that the law of property in its origin and 
ofoeration is the offspring of the social state, not incident of a state 
of aataiSb" Argument, Ware v. Hylton, 3 Dall. 211. 
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erty' in this danfie embraces all valuable interests whioh 
a man may possess outside of himself , that is to say, outr- 
side of his life and liberty. It is not confined to mere 
technical property, but extends to every species of vested 
right" (74). 

The New YoriL Court of Appeals. '^Now I can form 
no notion of property which does not include the esseur- 
tial characteristics and attributes with which it is clothed 
by the laws of society. In a state of nature, property 
did not exist at all. 'Every man might then take to his 
own use what he pleased, and retain it if he had suf- 
ficient power; but when men entered into society, and in- 
dustry, arts and sciences were introduced, property was 
gained by various means, for the securing whereof proper 
laws were ordained.* Tomlins' Law Diet, Property; 2 
Blk. Com. 34. Material objects, therefore, are property 
in the true sense, because they are impressed by the laws 
and usages of sodety with certain qualities, among which 
are, fundamentally, the right of the occupant to use and 
enjoy them exclusively, and his absolute power to sell 
and dispose of them ; and as property consists in the ar- 
tificial impression of these qualities upon material things, 
so whatever removes the impression destroys the notion 
of property, although the things themselves may remain 
physically untouched.'* Wynehamer v. The People, 13 
N. T. 396. 

niinois Suprane Oourt. ' 'Property in its broadest 
and most comprehensive sense includes all rights and in- 
terest in real and personal property, and also in ease- 



T4Gamp V. Holt, 115 U. S. 620. 
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mentSy francbises and incorporeal hereditaments. That 
which may be taken for public uses is not exclnsively tan- 
gible property/' MetCityBy.Co.T.C!hicagoW.D.By. 
Co., 87 ni. 324. 

^^ Property, in its appropriate sense, meanB that do- 
minion or indefinite right of nser and disposition which 
one may lawfully exercise over particular things or sub- 
jects, and generally to the exclusion of all others, and 
doubtless this is substantially the sense in which it is 
used in the constitution; yet the term is often used to 
indicate the res or subject of property, rather than the 
property itself, and it is evidently used in this sense in 
some of the cases in connection with the expression 
'physical injury,' while at other times it is probably used 
in its more appropriate sense, as above mentioned (75). 

New Hampshire Supreme Oburt. ''In strict legal 
sense, land is not ^property,' but the subject of property. 
The term 'property,' although in common parlance fre- 
quently applied to a tract of land or a chattel, in its legal 
signification 'means only the rights of the owner in rela- 
tion to it' 'It denotes a right . . . over a determi- 
nate thing.' 'Property is the right of any person to pos- 
sess, use, enjoy and dispose of a thing.' Selden, J., in 
Wynehamer v. People, 13 N. Y. 378, 433; 1 Blk. Com. 
138; 2 Austin's Jur. (3d ed.) 817, 818. 

"If property in land consists in certain essential 
rights, and a physical interference with the land substan- 
tially subverts one of those rights, such interference 
'takes,' pro tanto, the owner's 'property.' The right of 



TftRlgney v. Chicago, 102 111. 77. See Board of Bducation t. Blod- 
gett, 155 111. 441. 
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indefinite nser (or of nsing indefinitely) is an essential 
quality or attribute of absolute property without which 
absolute property can have no legal existence. ^Use is 
the real side of property' *' (76). 

Hissouri Supreme OourL A man may be said to have 
a special property in his possession or calling by means 
of which he makes his support, and he can be deprived 
of it only by due process of law (77). 

Horses and cattle and land were created by nature. 
' ^ Proper ty,'' strictly speaking, is an artificial concep- 
tion of man. 

''It seems to me/' says Justice Oushing, ''that the 
right of property in its origin could only arise from com- 
pact express or implied, and I think it the better opinion 
that the right as well as the mode or manner of acquiring 
property, and of alienating or transferring, inheriting 
or transmitting it, is conferred by society; it is regulated 
by civil institutions, and is always subject to the rules 
inrescribed by positive law (78). 

IUjX7BTItA.TIVB EXAMPLES. 

The definition of property is asked for. 
The answer is: the right or interest which one has in 
or to a thing which may be the subject of property. 



T« Baton y. Boston, Omoord A Montreal B. R., 61 K. H. 604; a. c., 
13 Am. Rep. 161. 

n Blair r. Bidgely, 41 Mo. 178; d7 Am. Dea 248. 

vtCalder t. Bull, 8 Dall. 88S. "A rested canae of action ia property, 
in the aame aenae in wliidi tangible thinga are property, and ia equally 
protected againat arbitrary interference. Wbere it (the canae of 
action) 9pring$ from eontrwt or ftom the principle of the comnum 
lato, it ia not competent for the legialatnre to take it away." Gooley'a 
Gonat lim., 448, quoted in Board of Education t. Blodgett, 166 lU. 
441. 
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Is a hone property! Here the answer should be: not 
in the strict and technical sense; a chattel, whether it be 
a horse, or a chair, or desk, or antomobile, or a locomo- 
tive, is the sabject of property. 

The property is the rig^t or interest which one has in 
ity thus several may have an interest in the same chattel. 

The owner of an automobile may desire to borrow 
money upon it He gives a chattel mortgage and retains 
possession. In such case two people have a property 
interest in the automobile, the mortgagor and the 
mortgagee. 

The same illustration is applied to land. The land is 
the subject of property, and in the law of real property 
this property right is called an estate or interest in land 

AKOTHSB lUiUSTBATIOK. 

The legislature of a State passes a statute taking away 
or restricting the right to sell property of any kind Such 
a law is considered as taking, to the extent provided, the 
property, although the thing which is the subject is not 
touched Such acts can be justified only by some legal 
reason, as the police power, and such laws must operate 
equally upon all for such a law deprives one of a right 
which is property. 

AKOTHEB BZAMFUB. 

In the complex state of our society there are a great 
many public service corporations, L e., corporations sup- 
plying water, light, gas, transportation, etc. 

The legislature acting on behalf of the public quite 
frequently assumes the ix>wer to regulate the rate, i. e., 
fix the price which the corporation shall charge the per- 
sons whom it serves. Such laws always involve some 
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supposed curtailment of the absolute right which, but 
for the law, could be fixed by private contract. 

So such legislation is frequently attacked because it 
is said the property of the company is taken. Such was 
the controversy in the recent important case in New 
York, called the Eighty Cent Gas case. 

Such laws have been quite generally upheld, and al- 
ways so unless the law is unreasonable. 

§ 75. Oonduding observationB. We have now seen the 
meaning of the words "law** and *'rights,^' and that 
rights are creations of law. 

We have also seen that the words '^ person'' and 
** thing" and ** property" have each, in legal parlance a 
meaning different from the meaning often ascribed to 
them in common parlance. 

** Person" is to be distinguished from '*man" and ** in- 
dividual," though including them. 

''Property" is not at all synonymous with ''things," 
but relates to the right or interest in them; and the word 
"thing," in English and American jurisprudence, has a 
meaning broader than the common use of the word 
"thing," and narrower than the Boman use of the word 
"res." 

In our jurisprudence it included those objects which 
were denominated choses in action, and excluded all 
rights of a purely personal nature. Blackstone 's descrip- 
tion of property, and his treatment of it, correspond very 
nearly to the notions as they obtained in England in his 
day. He clearly indicates that he does not treat a horse, 
or land, or a chose, as property, but as the subjects of 
property. 
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CHAPTER VL 
Bioaxs, wmsB, oBUOAnoim ahd bbmedibs. 

§76. ImportaiioeaiidooDfoBed condition rf 

In the whole range of English juridical literature one 
will look in vain for an adequate treatment of the jural 
ideas involved in the words Bight, Duty, Obligation, add 
Injury. The best is that of Spence, but from the fact that 
it is made but an incident to his history of the rise and 
progress of Equity Jurisdiction it has not attracted the 
attention it deserves, for Spence's performance is per- 
haps the greatest British law book of the Nineteenth Cen- 
tury. The reader who has followed the preceding pages 
need hardly be told that within these four words must be 
found the most vital principles of the law— for it is 
clear that the establishment of these upon a dear, fixed 
and stable foundation with appropriate means of pro- 
tection and redress is among the principal functicms of 
all law. No apology need therefore be ofiFered for treat- 
ing these subjects carefully, even minutely; on the con- 
trary no one who aspires to know the law can excuse 
himself from knowing the meaning of these fundamental 
words. 

In the preceding chapter an endeavor was made to pre- 
sent the legal conception of the terms which designate 
the three departments into which the Boman jurists di- 
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vided the great body of the eLvil law— person, thing, 
action. 

The changed meaning ascribed to the same expressions 
by English jurists is there also pointed ont, and it is 
shown that subjects are by the latter transferred from 
one department of law to another, according to the dif- 
fering conception of these words. 

In the course of that discussion the word ** Right'* was 
defined, and the word '^ obligation '* mentioned in connec- 
tion with the Boman distribution of rights of persons. 

The word chose was also introduced as a word adopted 
into the English law from a source other than the Boman 
law, and that these were divided into choses in possession 
and choses in action. 

The English conception of these words, quite different 
from the meaning ascribed to them in the Boman law, re- 
sulted in radical departures in formal arrangement of 
EngUsh treatises. 

The adoption of a new classification of certain rights 
under the designation choses in possession and choses in 
action, and the subordination of one of the great depart- 
ments of the Boman classification, viz., obligation, 
brought about radical changes in the nomenclature. 

New conceptions of the nature of property, ownership 
or dominion with the use of the expressions real and per- 
sonal to designate respectively rights in land and in mov* 
able things and choses, rendered the expression of the 
English law by the English jurists, who uniformly per- 
sist in making use of words borrowed from the civil law 
with an entirely new meaning, simply distracting to a 
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civilian, and only intelligible to an English reader by 
the nse of labored qualifying phrases. 

The American student enconnters all of these difficul- 
ties and others in addition, occasioned by reason of new 
elements introduced and still further changes and varia- 
tions in the meaning of old words. 

It will perhaps facilitate the understanding of the na- 
ture and classification of rights and obligations to present 
briefly the ancient meaning and classification of these 
words in the systems whence they are derived. 

In the last chapter we saw that Blackstone translated 
jura personarum rights of persons, and jura rerum rights 
of things. To these words he added the qualifying 
phrases, segregating rights into two primary classes: 
Those '^connected with the persons of men'' and those 
*' unconnected with his person." 

All the changes from civilian methods result from these 
changes— the perverted use of person and the new con- 
ception of res. 

DB. Hammond's exflakatiok. 
^'In the classical jurists, and among civilians generally 
(until within the last century), the term res and the term 
' object of a right ' are strictly synonymous. No right could 
be conceived the object of which might not be designated 
res. The right of a man to security, to liberty, to reputa- 
tion, to health, had for the object of each, respectively, a 
^thing'— res— although that * thing' was merely the right 
itself, so to speak, objectified. Hence these rights, as well 
as any others, could be included among the jura rerum— 
rights considered in reference to their objects ; they gave 
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rise to actions in rem, and they are exdnded from the jus 
personarmn, which was reserved for rights appropriated 
to some particular class of persons. Blackstone^ however, 
changed this hy adding to the word thing the further limi- 
tation, ^unconnected with the person.' All his other 
changes are mere consequences of this. It is evident that 
security, liberty, reputation, health, the body, limbs, life 
itself, are all so connected with the person that they can- 
not be treated as 'things' under this new definition* The 
right to the safe enjoyment of all these is still, as much as 
ever, a right against all persons whatsoever. It is a jus 
in rem, if you please, but it certainly is no longer a jus 
rerum. There is but one alternative, and that is to place 
these right where, under Blackstone's definitioUi they 
properly belong— with the other rights of persons.'* 
Hammond's Int. to Sandars' Justinian, IvL 

§77. Remedies to protect and enforce are essential 
parts of the definition of right and obligation. Before 
proceeding with the treatment of these words it will be 
wise to refer again to the meaning of right and obliga- 
tion. A right was defined to be the capacity to do or 
have, or to compel others to do or refrain from doing. 

Now, an obligation is the duty resting upon the party 
from whom some action is due, together with the vincu- 
lum jus, the binding tie of the law. The duty may be 
simply a moral obligation, but the obligation which the 
law enforces is something more tangible; it is the ar- 
tificial or civil obligation. 

The law does not, however, ignore moral duties for as 
we shall see in connection with contracts and trusts the 
moral obligation is an important factor. 
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The distinction between right and obligation, and the 
classification of rights herein pointed out, has a very 
material influence upon the classification of actions or 
remedies. 

It should be observed that the protected right, and the 
enforced obligation, are the efficacious ones, and that the 
element of ** capacity to enforce, with the aid of the 
law,'' is an essential element in the definition of a legal 
right. In other words, the remedy to enforce and protect 
is an essential part of a right, and the power to enforce 
is the obliging part of an obligation (1). 

In Green v. Biddle, the supreme court of the United 
States declared: ** Nothing, in short, can be more clear, 
upon the principles of law and reason, than that a law 
which denies to the owner of land a remedy to recover 
the possession of it when withheld by any person, how- 
ever innocently he may have obtained it, or to recover 
the profits received from it by the occupant, or which 
clogs his recovery of such possession and profits by con- 
ditions and restrictions tending to diminish the value 
and amount of the thing recovered, impairs his right to, 
and interest in, the property. If there be no remedy to 
recover the possession, the law necessarily presumes 
a want of right to it. If the remedy afforded be quali- 
fied and restrained by conditions of any kind, the right 
of the owner may indeed subsist and be acknowledged, 
but it is impaired and rendered insecure, according to the 
nature and extent of such restrictions" (2). 

In Bronson v. Kinzie, Chief Justice Taney quotes the 



t Consult ajmin the definition of law supra. 
2 8 Wheat 75. 
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language used in Green v. Biddle and adds: ''And no 
one, we presume, would say that there is any substan- 
tial difference between a retrospective law declaring a 
particular contract or class of contracts to be abrogated 
and void, and one which took away all remedy to enforce 
thern^ or incumbered it with conditions that rendered it 
useless or impracticable to pursue it. Blackstone in his 
Conmientaries on the Laws of England (vol. 1, p. 55), 
after having treated of the declaratory and directory 
parts of the law^ defines the remedial in the following 
words: 'The remedial part of the law is so necessary 
a consequence of the former two, that laws must be very 
vague and imperfect without it For in vain would 
rights be declared, in vain directed to be observed, if 
there were no methods of recovering and asserting those 
rights when wrongfully withheld or invaded. This is 
what we mean properly when we speak of the protection 
of the law.* We have quoted the entire paragraph, be- 
cause it shows in a few plain words^ and illustrates by 
a familiar example, the connection of the remedy with 
the right. It is the part of the municipal law which pro- 
tects the right and the obligation by which it enforces 
and maintains it. It is this protection which the clause 
in the constitution now in question mainly intended to 
secure. And it would be unjust to the memory of the 
distinguished men who framed it, to suppose that it was 
designed to protect a mere barren and abstract right 
without any practical operation npon the business of 
life** (3). 



»1 How. 817. 
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§78, Thedassifloaltonbyohriliaimofri^^ 
peraoiiaL We are obliged now to notice the same word 
'^jus'' in its other signification^ meaning rights; and it 
may be said by way of enoonragement to students that 
it is not to be expected that a dear oomprehension will be 
obtained of this intricate subject at a single perusaL 
A matter of this nature requires study and thought 

OeTOIAN 's PbBSBKTATIOK of BsAIi AND PEBSONAIi BiGHTB 

(4).— Personal Bights; Beal Bights (a Classification 
Not Adopted in the Boman Law) (5).— Bight is any 
faculty that a person has to do, to omit, or to exact some- 
thing. 

Boman jurisprudence did not recognize any general 
division of rights. That which is now commonly received, 
however, though not belonging to, was derived from Bo- 
man law. 

Bights are divided into personal and real rights. 

We accept this division because it is exact, provided it 
is well defined. 

Idea of personal and of real rights. Leaving for a 
moment Boman traditions, if we confine ourselves to 
pure reason, the following notions appear to be forced 
upon us : 

No right exists except from one person to another; 
every right has therefore, necessarily, one active subject. 



4 Ortolan's Hist Rom. Law, 047, 048, 660, 051, 652, 663. In the case 
of extracts from Ortolan's writings no apology Is necessary for Indulg- 
ing In coplons quotations; but there are many cases where an author 
of an Institutional treatise best serves his reader by exact quotation, 
rather than by garbled paraphrase. Ths duty of t?ie honeat author i$ 
fair use and frank acknowledgment. 

B Nor are theiy adopted In English or American law. 
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and one or more passive subjects ; which whether active 
or pasfidve, can only be persons. In that respeoi all 
rights are therefore personaL 

Every right, besides the active and passive subject, 
has moreover, and necessarily, an object, which, in its 
widest sense, is designated a thing. Every right has, 
therefore, a thing for its object; and, in that respect 
every right is real (6). 

Therefore every right, withont ezcepti<m, is at once 
personal as to its active as well as passive sabject, and 
real as to its object 

But the mode in which persons as subject, active or 
passive, or things as object, can appear and act in the 
right, assumes two very distinct phases. 

The relation of right and oUigatioa Elveiy right, if 
we go to principles, is summed up in the faculty which 
the active subject has to exact something from the pas- 
sive subject. Now, the only thing which it is possible 
immediately to exact from a person is- that that person 
should do or abstain from doing something; that is to 
say, action or inaction. It is to this that every right is 
reduced. This necessity for the passive subject to do or 
to abstain from doing something is what is called, in 
legal language, an obligation. 

Every right, therefore, without exception, if we go to 
principles, consists in obligations (7). 



• These dlstlnctioiifl are Important because they determine whether 
the Tlndlcatian of the rls^t shall be by an action in personam or an 
action in rem; hence the occasion for the care in explanation at this 
point 

7 This word ''obligation'* had an importance In Roman Jnrispm- 
dence far above the same word in Bnglish law. In the former it was 
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To sum np^ a penonal rij^t is that in wbick a penon 
is individually the passiye sab jeot of the ri^^t 

Or, in other terms, a personal rij^t is that which gives 
the f aeolty of individually oUiging another to do or to ab- 
stain from doing something. 

A real right is that which gives the faculty of deriving 
advantage from a thing (8). 

In both cases we may leave ont of the qnestion the comr 
mnnity in general, bound to non-interference (9). 

The d^nition thus given is wide. All rights, without 
any exception, in whatever manner they may be acquired, 
exercised or sued for at law, and whatever may be tho 
corporeal or the incorporeal thing which is the object of 
them, oome under one category or the other. 

It is not an arbitrary definition, but one which neces- 
sarily raianates from the nature of things; it is sub- 
ject to no change, and reproduces itself inevitably in 
every legislation. [He means every system of law des- 
ignations.] 

§ 79. Various denominatlMs of ml rights and of per- 
sonal rights. Jus in re, the expression for real rights, and 
jus ad rem for i)ersonal rights^ are barbarous expres- 



tfae fomidatl<m of every right In personam; In the latter the word 
was of tedinlcal Import and meant a particolar q;>ecte0 of contract. 
By reason of the oonatltntional proyision prohibiting any state from 
passhig any law Impairing the obligation of a contract, this word has 
attained an importance greater than it ever before had. 

tBy exercising dominion over it The word "thing** is here used 
in the very broadest senses The obligation of a contract would be a 
thing** in that sense. 

• Lik6 all generalities, like many such indulged in by theoretical 
writers, tUs mnst not be taken too implicitly. The community is not 
always bound to non-interferenca A striking example is Louisiana ▼. 
New Orleans, 108 U. S. 286. 
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810118 introdnood in the middle ages^ which have never 
belonged to the language of Boman law. The for- 
mer already appears in the Brachylogas, the smmnary 
of the law of Jnstinian compiled in Lombardy in the 
twelfth century. Both are to be met with in the thir- 
teenth century^ opposed to each other in the papal con- 
stitntions ; and it is from the canon law that they seemed 
to have passed into secnlar jnrispmdence. We must 
rid our judicial langoage of it (10). 

Jus in rem and jus in personam not of Roman Origin. 
The expressions jns in rem for real rights, and jus in 
personam for personal rights, framed after the model 
of some analogous expressions of Boman law, do not, 
any more than the preceding, really belong to it. 

AbMlnte and relative right (11). This is a philo- 
sophic division altogether foreign to Boman jurispru- 
dence. It is certainly more rational than the last; but 
it is equally objectionable, because it seems to imply the 
idea that absolute right exists with regard to every- 
body, whilst the personal or relative right only exists 
with regard to persons the passive subjects of this right 
Every right, from the moment it exists, exists with re- 
spect to all, and must be protected, if needs be, against 
all. Only, in the case of real rights, no person whatever 
is individually the passive subject of them; whilst, in 
the case of personal rights, a person is individually the 
passive subject of them. . . . 



10 This to Blmply an impoBsiblUty. We nrast accept the lamoxage 
of the law and endeavor to master the meaning of It. Theee ezprea- 
■lona are in onr law to stay, although they mean now almost the 
opposite of their former meaning. 

uSee next chapter. 
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But, in oanclusioii, we desire to point ont that these ex- 
pressions are both equally foreign to the law of the Bo- 
manSy and that in this law no snch general division was 
ever made nor had it any place in their system. 

§80. Same subject: John Austin's presentation. 

"Jus reale sive jura realia'* et "jus personale sive 
jura personalia:" In the language of modem civilians, 
and in the language of the various systems which are 
offsets from the Boman law, rights availing against per- 
sons universally or generally, and rights availing against 
persons certain or determinate, are not infrequently de- 
noted by the distinctive name of "jus reale** and "jus 
personale;'' the adjective reale being substituted for 
"in rem,*' and the adjective personale for "in per- 
sonam.'* 

These expressions are so ambiguous that the follow- 
ing cautions may be useful to the student: 

1. "Jus reale** and "jus personale,*' which signi- 
fies rights in rem and rights in personam, must not be 
confounded with "jus rerum" and "jus personarum;" 
i. e., "law of things'* and "law of persons.** 

2. The distinction of the civilians between real and 
personal rights must not be confounded with the dis- 
tinction of the English lawyers between real property or 
interests and personal property or interests, Beal rights 
(in the sense of the English lawyers) comprise rights 
which are personal as well as rights which are real (in 
the sense of the civilians) ; and personal rights (in the 
sense of the former) embrace rights which are real as 
well as rights which are personal (in the sense of the 
latter) 
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The distinction is an essential one. The difference 
hetween real and personal (as the terms are understood 
hy the civilians) is essential and necessary. It mns 
through the English law just as it pervades the Roman, 
although it is obscured in the English by that crowd of 
gratuitous distinctions which darken and disgrace the 
system. But the difference between real and personal 
(in the sense of the English lawyers) is accidental (12). 
In the Soman law there is not the faintest trace of it. 

3. In the sense of the civilians, ^^jus personale" sig- 
nifies any right which avails against a person certain 
or against persons certain. In the English law ** per- 
sonal'' sometimes signifies a sort or species of such 
rights, viz.: those rights of action which, in the lan- 
guage of the Roman lawyers, ^'nec heredibus nee in 
heredes competunt," which neither pass to the persons 
^ho represent the injured parties, nor avail against the 
persons who represent the injuring parties. Being lim- 
ited to partis who are directly affected by wrong, and 
only availing against parties who are authors of wrong, 
these rights of action are styled by English lawyers per- 
sonal, or (more properly) they are said to expire (or to 
be extinguished) with the persons of the injured or in- 
juring. 

"Actio personalis moritur cum persona*' (13) is a 



isPersoQal, personalis, le, adj. It hath in our common law one 
strange signification, being joined with the substantive^ things, goods 
or chattels, as things personal, goods personal, chattels personal; 
for thus it signifieth any corporeal and movable thing belonging to any 
man, be it quick or dead. Old Law-French Die, by F. C, 1701. That 
is to say, land is no more real than a horse; it is no more property 
than is a chattel ; in fact, not so much in the Bnglish law. 

itBro* Max., 904. 
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rule or maxim applied to the rights in qnestion. But, 
like a thousand phrases dignified with the name of max- 
imsy this wretched saw is a purely identical proposition. 
For a personal action (as the term is here understood) 
means a right of action which expires or is extinguished 
with the party (14). 

The simple meaning is that the right is so identified 
with the person that it cannot exist without or 
separated from him, and hence it cannot be transferred 
by descent or purchase (15). 

§ 81. The application of these distinetioiui in our law. 
In the preceding chapter great pains was taken to ex- 
plain the meaning of Blackstone's divisions of rights, 
as those which concern and are annexed to the persons of 
men, and such as men may acquire under external 
things unconnected with his person, and we have just 
shown that these conceptions are peculiar to English 
jurisprudence. 

Attention was called to the fact that an intangible 
thing might still be the object of a right, and such, as we 
pointed out, was the case of the word chose. We shall 
see other intangible rights besides choses. 

To the English lawyers all classes of rights were either 
political rights, as magistrate and people, or fell within 
the compass of domestic relations, or they were rights 
to real property, personal security, or private property. 
These latter Blackstone dasses under the head of ab- 
solute rights. 



14 2 Atisttii*8 Jar. pp. 1011-13. 

IV This subject wUl arise In later parts of this work. See 
bility. 
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This classification and the designation of certain 
rights as absolute has had such an intimate association 
and so wide an influence in American law that it is im- 
perative that we examine and accept or reject it before 
the subject of rights and obligations in American law 
can be properly understood and expressed. But, before 
we proceed with this examination^ attention may be di- 
rected to a distinction between different classes of rights 
so obvious and natural that even the beginner may easily 
grasp it, by applying his reason to his every-day obser- 
vation. 

The subject of property, ownership and dominion is 
so apparent and prevalent as to obtrude itself upon the 
view of every one. In daily life we see the exercise of 
dominion over land, the control of tangible chattels, and 
the display of ownership of intangible choses, such as 
stocks, bonds, warehouse receipts, and the enforcement 
of promises made by one man to another, or agreementB 
made by one man with another. 

Ownership or dominion over things (i. e., property) 
differs in its nature from the contracts or agreements 
we have spoken of. 

The distinction between the two is in the nature of the 
obligation incumbent upon third persons in reference 
thereto. Bight of ownership or property is in and to a 
definite, determinate thing, tangible or intangible. 

The obligation of third persons as to one's property 
applies equally to all persons. 

In the case of contracts or agreements, the obligation 
rests primarily upon a certain determinate person or ag- 
gregation of persons. 
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Bights against a certain determinate person may arise 
independent of contract, viz.: by unlawful conduct to- 
wards or treatment of one person by another. These 
are called delicts by the Roman jurists, and torts by the 
Norman-French jurists, and consequently we have in the 
English law the actions ex delicto, based upon conduct 
passing under the generic term tort. These transactions 
which give rise to contracts or agreements as well as con- 
duct which gives rise to an obligation to respond in dam- 
ages are all between certain determinate persons. 

Anomaloufl obligations. There are obligations which 
arise from a combination of transaction and action or 
conduct and partake somewhat of the nature of both 
tort and contract but not solely of either ; for example, the 
breach of a contract may be accompanied with such con- 
duct as to partake of the nature of a tort, or a tort may 
occur under such circumstances and in relation to the 
property of another as to enable the person injured to 
select what deduction he shall draw from the whole cir- 
cumstance. The wrong connected with a contract or some 
fiduciary relation is quasi ex contractu and quasi ex de- 
licto (16). This results fromi the co-operation of act, 



!• "There are kindred principled in equity Jurisprudence, whence 
indeed these rules of the common law seem to have been derived. 
Where a trustee has abused his trust in the same manner, the ces^ 
tai que trust has the option to take the original or substituted prop- 
erty; and if either has passed into the hands of a bona fide purchaser 
without notice, then its value in money. If the trust property comes 
back into the hands of the trustee, that fact does not affect the rights 
of the cestui que trust The cardinal principle is that the wrong-doer 
■hall derive no benefit from his wrong. The entire profits belong to the 
cestui que trust, and equity will so mould and apply the remedy as to 
give them to liim." May v. Le Claire, 11 Wall. 236; Bro. Max., 279. 
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conduct and law, and a character is affixed by the nse of 
what are called fictions; and it is sometimes said that 
the law, by the nse of fictions^ creates rights and imposes 
obligations. The idea of creation seems less applicable 
to the process than the term nsnally employed, that the 
law '* implies '^ the contract, because the latter term al- 
lows the implication to arise from the acts or conduct of 
the party (17). 

Other obligations arise without any immediate act, 
contract or conduct, merely from the fact of the exist- 
ence of persons in relation to each other. 

These give rise to rights of one person over or against 
some other definite person and also against all the world ; 
©. g., the husband and wife by the marriage acquire such 
rights. So do parent and child. Again, by the death of one 
or the other, rights and obligations, new in their nature, 
arise, all independent of either contract or tort (ex mero 
jure) by mere force of law. These may be property 
rights by inheritance, or a right of an anomalous nature, 
e. g., the right of support and protection (18), or it may 
be a mere personal right, or, as Hale terms it, the in- 
terest one has in his own person, the obligation to respect 
which rests upon all persons alike, and upon no definite 



IT Central Bridge Ck>rp. v. Abbott, 4 Cnsb. 473. 

It 'The rigbt of tbe wife to support during marriage Is not an 
Interest, strictly speaking, in tbe property of ber busband. It is a 
benefit arising ont of tbe marital relation by implication of law. Treat- 
ing tbe provision wbicb tbe law makes for tbe widow and tbe cbildren 
residing witb ber, by tbe allowance of specific articles of property, as 
a means of support, it cannot be said to be an interest In tbe property 
itself of tbe bnsband. It comes witbin no definition of property. It is 
a benefit created in tbeir favor by positive law, and adopted for reasons 
deemed wise and politic" Pbelps v. Pbelps, 72 IlL 647. 
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specific person. In snch a case the pnblic or the law 
(formerly the sovereign) assmnes the position of au- 
thority, and acts in the matter as a parent or one having 
a superior position would act, if in existence or acting as 
parens patriae, the father of the whole country (19). 

The criterion, the obligation attendant upon all of 
these rights is distinguishable, on account of the orbit 
of persons upon whom it rests^ into two classes. The 
first, some particular perscm or set of persons ; the sec- 
ond, the community at large, and no more upon one than 
upon all. 

The real rights— first spoken of obtain against alL 

The personal right against particular persons. 

The jus in rem correspcmds to the first ; the jus in per* 
sonam to the second. 

This classification has no reference to that concerning 
which the right exists, that is to say, the object of the 
right, whether it be land or contract, tangible or intangi- 
ble. 

Besume. The phrase in rem denotes the compass and 
not the subject of the right It denotes that the right in 
question avails against persons generally; and not that 
the right in question is a right over a thing. For, as I 
shall show hereafter, many of the rights which are jura 
or rights in rem are either rights over or to persons or 
have no subject (person or thing). The phrase in per- 



itAymar ▼. Boff, 3 John, Gh. 49. ''We also understand that, in 
theory of law, the Btate, In Its character of parens patrUe, may rig^bt- 
folly exerdse the same power and control over the persons and prop- 
erty of lunatics and Idiots that was exercised by the Crown of England 
through tiie Lord Chancellor at the period referred ta" Dodge ▼• 
Oole^ 97 IlL 864. 
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soBsm is an elliptical or abridged expression for 4n per- 
sonam certain sive determinatam.' Like the phrase in 
rem it denotes that the right avails exclusively against a 
determinate person or against determinate persons. 

Ownenhip or property. ** Ownership or property is, 
therefore, a species of jns in rem. For ownership is a 
right residing in a person over or to a person or thing, 
and availing against other persons universally or gen- 
eraUy. It is a right implying and exclusively resting 
upon obligations which are at once universal and nega- 
tive. Where the subject of a right in rem happens to be 
a person, the position of the i>arty who is invested with 
the right wears a double aspect. He has a right (or 
rights) over or to the subject as against other persons 
generally. He has also rights (in personam) against the 
subject, or lies under obligations (in the sense of the Bo- 
man lawyers) towards the subject.'' 

Contracts belong to rights in personanu ''All rights 
arising from contracts belong to this last-mentioned 
class, although there are certain cases (to which I shall 
presently avert) wherein the right of ownership, and 
others of the same kind, are said (by a solecism) to arise 
from contracts, or are even talked of (with flagrant ab- 
surdity) as if they arose from obligations (in the sense 
of the Koman lawyers)*' (20). 

It is now sufficiently plain that the classification of 
rights as real and personal, or ad rem and ad in per- 
sonam certum, was not made the basis of any division 
of subjects in legal classification although it points out a 



toi Austiii's Jur. 879, 880-8HL 
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natural distinction between classes of rights. It is also 
clear that it does not obtain as a basis of classification in 
English or American law. 

§82. Right and obligation correlative; arightisapoft- 
session; an obligation is a burden. In the Roman law 
obligation was a generic word embracing in its scope 
several species, distinguished from each other by the 
manner in which they arose. The first class arose out of 
transactions between persons, which gave rise to con- 
tracts express or implied. The second class arose from 
conduct inimical to the rights of another, and gave rise 
to what we term wrongs or torts. 

In the English law, obligation was degraded from its 
position as a great generic term to the position of the 
designation of a single dass of agreements under seal 
(21). 

In the United States the word has again acquired vast 
importance by reason of its introduction into the con- 
stitution, whereby the states are prohibited from passing 
any law impairing the obligation of a contract. 

The peculiarity of the phrase obligation of a contract 
seems to imply that the obligation is something distinct 
from the stipulation, agreement or contract, and con- 



si ingraham v. Edwards, 64 111. 626. The narrow meaning of tbe 
word In the common law is for the present sufficiently pointed out by 
the following definition: "An obligation, obligate, onls, f. ObUga- 
tion is a word of its own nature, of large extent, but it is commonly 
taken in the common law for a bond containing a penalty, with condi- 
tion for payment of money, or to do or suffer any act or thing, and a 
bill is most commonly taken for a single bond without condition* 
Ooke on Lit, lib. 8, cap. 1, sea 259.*' From an Old Di£donary by 
P. O. [17011. 
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tinues after the contract is executed (22). This subject 
will be treated in the. proper place, bnt it may be ex- 
cusable to here observe that the constitution does not 
mention obligations arising ex delicto. 

ninstration and application. In Ogden v. Saunders 
(23), Mr. Justice Johnson says: '^ Bight and obligation 
are considered by all ethical writers as correlative terms; 
whatever I, by contract, give another a right to require 
of me, I, by that act, lay myself under an obligation to 
yield or bestow. The obligations of every contract will 
then consist of that right or power over my will or ac- 
tions which I, by my contract, confer on another. And 
that right and power will be found to be measured 
neither by moral law alone, nor universal law alone, nor 
by the laws of society alone, but by a combination of the 
three— an operation in which the moral law is explained 
and applied by the law of nature, and both modified and 
adapted to the exigencies of society by positive law. The 
constitution was framed for society, and an advanced 
state of society, in which I will undertake to say that all 
the contracts of men receive a relative and not a positive 
(24) interpretation ; for the rights of all must be held and 
enjoyed in subserviency to the good of the whole. The 
state construes them, the state applies them, the state 
controls them, and the state decides how far the social 
exercise of the rights they give us over each other can 
be justly asserted. I say the social exercise of these 



n Ree Fletcher ▼. Peck, 6 Cranch, 87 ; Ogden v. Saunders, 12 Wheat. 
218-217. 

ttl2 Wheat 281 
Ml. «., absolute. 
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rights, beoauM in a state of nature they are asserted over 
a f eUow Greature, but in a state of society over a fellow 
citizen. Yet, it is worthy of observation how closely the 
analogy is preserved between the assertion of these rights 
in a state of nature and a state of society in their appli- 
cation to the class of contracts nnder consideration." 

Use made of the distinction. As pointed ont above, 
English jurists set aside and disregarded entirely the 
above distinction so far as it related to the dassification 
of rights, but it is retained and made the basis of one of 
the most important distinctions between actions to en- 
force rights. 

Actions in rem and actions in personam depend for 
their distingoishing features upon the identical princi- 
ples above pointed out, and involve respectively rights 
in rem and rights in personam. 

These matters will be considered in their appropriate 
places, but the student may the better understand this 
matter by examining the cases dted below (25). 

In place of this classification we find, in Blackstone's 
classification, a separation dififering entirely in its ex- 
pression and taking a double form, vizL: First, the 
right of persons and the right of things, which has been 
examined. Second, the right of persons is by him clas- 
sified as absolute and relative. This latter classification 
will next require our attention. 

§ 83. Absolute and relative rights. There is another 
designation of the nature of rights of individuals which 



MOrigg y. Arnett, 184 U. S. 816; Woodruff y. Taylor, 20 Vt 68; 
Cooper y. Reynolds, 10 Wall. 80a 
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has come to ns from England and exists as a sort of tradi- 
tion of the legal profession, and which conjstitntes a 
stumbling block in the way of a proper understanding of 
the law of private rights or the nature of constitutional 
law. This is the so-called absolute right, which forms 
such a prominent feature of Blackstone's treatment. 

He very properly distinguishes between natural per- 
sons and artificial persons and corporations. The rights 
of natural persons he classifies as absolute rights and 
relative rights. He includes under and as a i>art of the 
absolute rights of individuals, personal security, personal 
liberty, and the right of private property, without any 
hint that a portion of these rights belong as well to cor- 
porations as to individuals ; for example, the inviolability 
of contracts, and protection against unreasonable seizure 
and searches. 

For this reason alone the classification of rights into 
absolute and relative, as applied by him, is defective. 

There is, however, a more powerful reason for dis- 
carding the whole notion of absolute rights. The first 
book of the Commentaries treats of all of those recip- 
rocal rights, duties, preogatives and jurisdictions which 
make up the sum of governmental relations, including 
the entire attributes of sovereignty, legislative, executive, 
judicial, and also the rights of individuals, a i>ortion of 
which are there designated absolute rights, another class 
of which are called relative rights or domestic relations, 
and finally in the same book the subject of corporations is 
treated. 

Absolute rights are there explained to be such as per- 
tain or belong to particular men as individuals or single 
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persons, and such as wonld belong to them merely in a 
state of nature. 

Belative rights— those which are incident to them as 
members of society and standing in various relations to 
each other (26). 

Hammond says this division into absolute and relative 
rights depends on a theory common to all writers of his 
time, English and Continental (27). This was the ob- 
solete theory of natural rights, and he says the definition 
may be set aside with the obsolete theory to which it be- 
longs (28). 

§ 84. All rights are relative, not absolute. Tina divi- 
sion into absolute and relative rights we shall show is 
neither a natural division, nor yet is it one which accords 
with reason or the facts. There is no such thing as na^ 
tural rights or absolute rights existing within organized 
society; all rights within the body politic are relative and 
subject to the law of the land (29). What one has a 
right to is his ; and to call it absolute does not make it 
any more his own. What Blackstone probably meant 
was that these were rights inviolate, even against the 
government (30). 

James Wilson, afterwards justice of the supreme court 
of the United States, in his address in vindication of 
the colonies, says: "Liberty [the equivalent of absolute 
right] is by the constitution (of England) of equal sta- 



s«l Blk. Com. 128. 

» Int to Bandars' JoatliJan, Hammond's ed., p. lit 
Mid., p. Uv. 

2»Calder v. Ball, 8 DalL 886; People v. Town of Salem, 20 Midi. 
452; 4 Am. Rep. 400-10. 

80 People v. Town of Salem, 20 Mich. 462; 4 Am. Rep. 410, 411. 
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bility, of equal antiquity, and of equal autbority, with 
prerogative. Those duties of the king and those duties of 
the subject are plainly reciprocal; they can be violated on 
neither side unless they be performed on the other. The 
law is the common standard, by which the excesses of 
prerogative, as well as the excesses of liberty, are to be 
regulated and reformed." 

iLLUSTBiLTIOK. 

'^ Every man has an abstract right to the exclusive use 
of his own property, for his own enjoyment, in such a 
manner as he shall choose; but if he should choose to 
create a nuisance upon it, or to do anything which would 
preclude a reasonable enjoyment of adjacent property, 
the law would interfere to impose restraints. He is said 
to own his private lot to the center of the earth, but he 
would not be allowed to excavate it indefinitely, lest his 
neighbor's lot should disappear in the excavation. The 
abstract right to make use of his own property, in his 
own way, is compeUed to yield to the general comfort 
and protection of the community, and to a proper regard 
for the relative rights of others. The situation of his 
property may even be such that he is compelled to dispose 
of it, because the law will not suffer his regular business to 
be carried on upon it. A needful and lawful species of 
manufacture may so injuriously affect the health and 
comfort of the vicinity that it cannot be tolerated in a 
densely settled neighborhood; and therefore the owner of 
a lot in that neighborhood will not be allowed to engagt 
in that manufacture upon it, even though it be his regu- 
lar and legitimate business. The butcher, in the vicinity 
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of whose premises a village has grown np, finds himself 
compelled to remove his business elsewhere, because his 
right to make use of his lot as a place for the slaughter 
of cattle has became inconsistent with the superior right 
of the community to the enjoyment of pure air and the 
accompanying blessings and comforts. The owner of a 
lot within the fire limits of a city may be compelled to 
part with the property because he is unable to erect a 
brick or stone structure upon it, and the local regulations 
will not permit one of wood," 

Blackstone's treatment does not justify the designa- 
tion. Blackstone's comment upon the subject does not 
warrant or justify the division. He says (Book I, page 
125) : ** Every man when he enters into society gives up 
a part of his natural liberty. The absolute rights of man 
are usually summed up in one general appellation^ and 
denominated the natural liberty of mankind." 

Again, * Apolitical or civil liberty, which is that of a 
member of society, is no other than natural liberty so 
far restrained by human laws as it is necessary and ex- 
pedient for the public good." This definition is taken 
bodily from the Institutes (31). 

Again he says: *'The absolute rights of every Eng- 
lishman, which (taken in a political and extensive sense) 
are usually called their liberties," etc (32). 

These are explained to be such as depend upon the 
fundamental articles of their govenmient, viz. : the Great 
Charter, the statute called the '^Confirmatio cartarmn," 



•tlDStltateB, 1-8-1. 
Ml Blk. Oom. 127. 
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the petition of rights, haheas corpus act, hill of rights, 
acts of settlement, etc. 

He then proceeds: '^Thus mnch for the declaration of 
our rights and liberties. The rights themselves thus de- 
fined by these several statutes consist in a number of 
private immunities, which will appear from what was 
promised to be, indeed, no other than either that resi- 
duum of natural liberty which is not required by the 
laws of society to be sacrified to public convenience, or 
else those civil privileges which society has engaged to 
provide in lieu of the natural liberties so given up by in- 
dividuals»" These, he says, are the right of personal 
security, personal liberty, and the right of private prop- 
erty. Thus he says absolute rights are natural rights, 
and then says that these are given up (33). 

These rights, he has asserted, are the first and primary 
end of human law (34). It needs no argument to prove 
that these are the rights referred to in the preamble of 
the Federal constitution as **the blessings of liberty,'' 
and more especially enumerated in the amendments pro- 
posed by the first congress (35). These rights were 
treated by Blackstone as standing alone, or rather op- 
posed to the powers of govenmient, i. e., absolute; and 
then follow chapters relating to the king and his domin- 
ion, parliament and its powers, the courts and their juris- 
dictions. In no sense is this in strict harmony with the 
facts. Their first palladium was the Great Charter, which 
was obtained by the barons from King John, and so on 



tai Oool«y*B Blk. 126» lote. 

Ml Blk. Com. 125. 

M 1 Shaniwood*8 Blk. 126, noto» 
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through the list of petitions, bills and acts that define and 
defend these rights, there is an appearanoe of an agree- 
ment with the sovereigns for the preservation of those 
rights which are (by him) called abeolntOi bnt are spoken 
of as franchises and immunities (36). 

§85. Lord Hale did not reoogniie absolute rights. Lord 
Hale in his analysis puts these matters in a different 
manner. After outlining the main divisions in accord- 
ance with the Boman law, he speaks of natural persons 
thus: '^ Persons natural are considered in two ways: ab- 
solutely, and simply in themselves, or under some de- 
gree or respect of relation." As considered absolutely, 
he speaks of their interest and their capacities or abili- 
ties. Hale does not use the word status^ but uses the 
English equivalents, and as status was always spoken of 
in connection with man or individual, so he treats capaci- 
ties or abilities of natural persons considered absolutely 
in themselves, i. e., as individuals. The treatment of 
capacity he refers to the ability to take and hold rights. 
This makes the matter perfectly clear, and robs Black- 
stone of any excuse for the term '^ absolute rights." 

Hale, in his analysis (sec. 2), the title of which is: 
''Of the relations of persons and the rights thereby aris- 
ing," says: "Now, as to persons considered in respect 
of relation. The rights thereby arising are of three 
kinds, namely: Political, economical, civiL" Then pro- 
ceeding: ''The political relation of persons, and the 
rights emergent thereupon, are the magistrate and the 
people or subject;" section 3, of the king's person; 4, 



M See opinion of Jay, J., in GhlBholm y. Georgia, 2 DalL 470L 
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his prerogatives; 5, his domain and power; 6, his juris- 
diction; 7, his royal revenue; 8, his temporal revenue; 9, 
his relative prerogatives; 10, of the subordinate magis- 
trate; 11, temporal magistrates; 12, inferior magistrates. 
In section 13 he approaches again the rights of the people, 
which he says are rights of duty (?) to be performed; 
rights of privilege to be enjoyed ; and continuing, he says, 
on page 28: ''The rights and liberties to be enjoyed by 
the people, both in relation to the king and all his sub- 
ordinate magistrates are : that they may be protected by 
them and treated according to the laws of the kingdom in 
relation to their lives, their liberties, their estates. And 
here falls in all the learning ui)on the statute of Magna 
Charta and Charta de Foresta, which concerns the lib- 
erty of the subject, especially Magna Charta (ch. 29) and 
those other statutes that relate to the imprisonment of 
the subject without due process of law, as the learning 
of habeas corpus and the law relative to taxation, the pe- 
tition of rights, monopolies, martial law, and he asserts 
the subject is in a strict sense the correlative of the 
prince'' (37), 

$86. Distinction between Hale's and Blackstone's 
treatment. A great distinction between Hale and Black- 
stone is that Hale treats all of these matters pertaining 
to personal security, personal liberty and private prop- 
erty as being a part of the rules governing the relation 
of persons in society and the rights thereby arising (see 
sec. 2) (i. e., he does not recognize as to these matters 
any such division as absolute and relative rights), 

tT Accords with Ogden r. Saunden, aate^ mc. 07. 
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classifying them where they very clearly belong, among 
the civil rights of men (38). He classes under political 
relations that of whidi Blackstone says: *' Political, 
therefore, or civil liberty, which is that of a member of 
society, is none other than natural liberty, so far as re- 
strained, etc.;'* (39) or, **The absolute rights of every 
Englishman, which, taken in an extensive and political 
sense, are usually called their liberties'' (40). 

§ 87. Eights are secured, not surrendered, by creating 
govemmemt. Mr. Justice Wilson says: **In a state of 
natural liberty every one is allowed to act according to 
his own inclination, provided he transgress not those lim- 
its which are assigned to him by the law of nature ; in a 
state of civil liberty he is allowed to act according to 
his own inclination, provided he transgress not those 
limits which are assigned to him by the municipal law. 
True it is that by the municipal law other things may be 
prohibited which are not prohibited by the law of nature ; 
but equally true it is that under a government which is 
wise and good, every citizen will gain more liberty than 
he can lose by these prohibitions. He will gain more by 
the limitation of other men's freedom than he can lose by 
the diminution of his own. He will gain more by the en- 
larged and undisturbed exercise of his natural lib- 
erty in innumerable instances than he can lose by 
the restriction of it in a few. ^^Upon the whole, there- 
fore, man's natural liberty, instead of being abridged, 
may be increased and secured in a government which is 



sHTliey are not rights In personam at all. 
?t*l Blk. Com. p. 125. 
40 1 Blk. Com. p. 127. 
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good and wise. And as it is with regard to his natural 
liberty, so it is with regard to his other natural rights'* 
(41). 

Illustration. 
Ogden V. Saunders. 
''When men form a social compact, and organize a 
dvil government, they necessarily surrender the regula- 
tion and control of these natural rights and obligations 
into the hands of the government. Admitting it then to 
be true that, in general, men derive the right of private 
property and of contracting engagements from the i>rin- 
ciples of natural universal law; admitting that these 
rights are, in the general, not derived from or created 
by society, but are brought into it ; and that no express, 
declaratory municipal law be necessary for their creation 
or recognition ; yet it is equally true that these rights, and 
the obligations resulting from them, are subject to be 
regulated, modified, and sometimes absolutely restrained, 
by the positive enactions of municipal law. I think it in- 
oontestably true that the natural obligation of private 
contracts between individuals in society ceakes, and is 
converted into a civil obligation, by the very act of sur- 
rendering the right and power of enf ordng performance 
into the hands of the government. The right and power 
of enforcing performance exists, as I think, all must ad- 
mit, only in the law of the land, and the obligation re- 
sulting from this condition is a civil obligation. As, in 
a state of nature, the natural obligation of a contract 
consists in the right and potential capacity to take or en- 



«i2 WUBon's Works, 80a 
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force the delivery of the thing due to him by the con- 
tract, or its equivalent, so, in the social state, the obliga- 
tion of a contract consists in the efficacy of the civil law, 
which attaches to a contract and enforces its perform- 
ance or gives an equivalent in lieu of performance. From 
these principles it seems to result as a necessary corol- 
lary, that the obligation of a contract made within a 
sovereign state, must be precisely that allowed by the law 
of the state and none other. I say allowed, because, 
if there be nothing in the municipal law to the contrary, 
the civil obligation being, by the very nature of govern- 
ment, substituted for and put in the place of natural ob- 
ligation, would be co-extensive with it; but if by positive 
enactions the civil obligation is regulated and modified 
so as that it does not correspond with the natural obliga- 
tion, it is plain the extent of the obligation must depend 
wholly upon the municipal law. If the positive law of 
the state declares the contract shall have no obligation 
it can have no obligation, whatever may be the principles 
of the natural law in relation to such a contract. This 
doctrine has been held and maintained by all states and 
nations'' (42). 

The distinction between the position of Blackstone and 
other transatlantic writers, and that assumed by WUson 
and the other American jurists, may be concisely put 
thus: By the former, civil liberty consists of natural 
liberty restrained by law; by the latter, society is con- 
sidered as a natural state. Civil liberty is natural liberty 
secured by law. Government is by the latter held to be 



«ti2 Wheat 819-20. 
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but the means of enforcing the safeguards provided by 
the social compact which is called the constitution. The 
constitution does not create society, but is created 
thereby. It may create or change the govemmeni 

§88. Berame of the statements. The distinctions 
pointed out above will be made clearer by a comparison 
of Blackstone's analysis with the treatment of Lord Hale 
above given and the statements of the author. 

Blackstone's analysis is as follows: 

Chapter 4, Section I. The objects of the laws of Eng- 
land are : 1, Bights ; 2, Wrongs. 

Section 11. Bights are the rights of persons, or the 
rights of things. 

Section III. The rights of persons are such as con- 
cern and are annexed to the persons of men. 

Section IV. Persons are divided by the law into nat- 
ural persons, and artificial persons. 

Section V. The rights of natural persons are : 1, ab- 
solute, or such as belong to individuals; 2, relative, or 
such as regard members of society. 

Section VT. The absolute rights of individuals, re- 
garded by the municipal laws, compose what is called 
political or civil liberty. 

Section VII. Political or civil liberty is the natural 
liberty of mankind, so far restrained by human laws as 
is necessary for the good of society. 

Section VEIL The absolute rights or civil liberties of 
Englishmen, as frequently declared in parliament, are 
principally three; the right of personal security, of per- 
sonal liberty, and of private property. 

§ 89. Civil liberty and Blackstone's absolute rigbts the 
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same. From the above it is clear that absolute rights are 
synonymons with political or civil liberty, and so treated 
mider the seventh head or section, '^Political liberty is 
natural liberty restrained by human laws." There ia 
evident oonfasion between sections 7 and 8 and the state- 
ment implied in section 5. Section 5 affirms that only 
relative rights belong to members of society. Sections 7 
and 8 are repugnant thereto. It seems perfectly clear 
that there is no sudb distinction between the various 
rights which are guaranteed and enforced by the law as 
that one part of them may be denominated absolute in 
any modem idea of the word, and another portion of 
them relative; and it is dear that the law, so far as it 
relates to persons and those rights which are annes:ed 
to the persons of men, irrespective of rights over exter- 
nal things or property, regards them as they stand in 
public relations or private relations. 

Of this peculiarity of Blackstone's handling of the sub- 
ject, Austin says: '^Blackstone here runs into a sin- 
gular confusion of ideas, for he opposes these natural 
or inborn rights, by the name of absolute rights, to what 
he calls the relative rights of persons. But there are 
no such things as absolute rights; all rights are relative; 
they suppose duties incumbent on other persons. He de- 
fines these absolute rights to be rights appertaining to 
them merely as individuals or single persons (43). 
... He further defines them as rights which would 
belong to persons in a state of nature, rights which they 
would be entitled to enjoy either in or outW society. 
. . .As to legal rights, with which alone Blackstone was 



MHad BlackBtone stopped here^ he would have avoided the error. 
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properly concerned, they, it is obvious, can only belong 
to a man in society. • • • Amongst others of these 
absurdities, Blackstone instances, as an absolute right, 
the right of private property— a right which, it is quite 
obvious, cannot exist out of a state of society'' (44). 

Mr. Austin, criticising Lord Hale, says: **The only 
gross mistakes that I have found in his masterly outline 
are his glaring and strange mistranslation of 'jus per- 
sonamm et rerum,' and his placing under the department 
assigned to the status of persons, certain rights of per- 
sons which he styles their absolute rights" (45). 

Lord Hale is not subject to the latter criticism, and 
his expression does does not furnish the ground, although 
undoubtedly it did contribute to Blackstone 's error. Hale 
does say of persons that they are persons natural, or 
persons civil, L e., bodies politic. '^ Persons natural are 
considered two ways: absolutely, and simply in them- 
selves, or under some degree or respect of relation. In 
persons natural, simply and absolutely considered, we 
have these several considerations, namely: 1. The in- 
terest which every person has in himself. 2. Their capa- 
acities or abilities, etc;" but at the same time, in sec- 
tion 2 and section 13, he treats the rights and liberties 
to be enjoyed by the people in relation to their lives, 
their liberties, their estates— treating them there as rela- 
tive rights. Another confirmation of this is that, when 
speaking of rights of things in section 23, he says here 
they (rights of things) are considered absolutely and 



M Austin's Jar., lect 43. 

«^ Anstin's Jur. (8d ed.). 1869, p. 71. 
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simply themselves. Blackstone might as well have said 
absolute rights of things. 

§90. Possible ezplaaafeioii of Bladortone's meaning. 
The peculiar notions at that time obtaining in reference 
to natural rights, together with the idea that we must 
not lose sight of, namely, the form of government being 
monarchical, the attribute of sovereignty inhering in the 
sense of a divine, or at least hereditary, right in the per- 
son of the king, and not remaining or being, as with us^ 
in the people, may have seemed to Blackstcme to re- 
quire a treatment as distinct, independent, i. e., absolute, 
even against government, of those rights possessed by 
individuals in their particular persons and deiSned in such 
constitutional documents as we have mentioned. The 
idea was peculiar, and rested upon a seeming antagon- 
ism between the ^'people" and the government 

§ 91. Law relates to personal relationsi things, actions. 
It seems obvious that in our scheme of government such 
enactments and regulations as are treated by Blackstone 
as protecting absolute rights of persons must be em- 
braced within those rules governing the relations of the 
people, either in political affairs or in private conduct, 
as Hale classes them, or falling within the system that 
has grown up with ns under the name of Constitutional 
Law. 

Every rule of law creates or affects rights, so that 
every rule relates to a right. Every rule is addressed 
to a person, so that all law is the law of persons, and a 
thing can have no rights; nor can the law address things; 
so that, properly speaking, there are no such distinction^ 
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as rights of persons and rights of things. But some rules 
relate to the relations of persons in society, having no 
reference to external, tangible, alienable things. Other 
mles relate to the dominion of persons over things, or, 
briefly expressed, to property (46). Still another set of 
rales relate to those things withont which rights in law 
would be valueless, namely: the means of redressing or 
punishing injuries to them ; which latter branch may be 
classed under the head of actions, which a learned writer 
on jurisprudence says '^ includes civil actions or legal 
demands of a right by an individual in which the end is 
compensation, and a state of prosecution in which the 
end is punishment'' (47). 

We have endeavored to disentangle the substance em- 
braced within the body of the law from the obscurity 
which has enveloped it on account of forms of expression 
borrowed from another system, and, if we have suc- 
ceeded, it is now plain to us, from a comparison of the 
Institutes of Gains and Justinian, and the analyses of 
Hale and Blackstone, and the logical reason of things 
that the rules of municipal law may be classified as fol- 
lows: 

First The rules which designate what are persims 
and regulate their relations in society, L e., the law of 
persons or personal relations. 

Second. The rales which regulate the nature of and 
manner ot holding things, i. e., the law of property. 



«• W jnduuDiiMr T. Peopl«^ IS N. X. 878; Bigaey r. Chicago, 102 
I1L64. 

«T Heron on Jurisprudence, 67. 
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Third. The rnles providing rraiedies, both public and 
private, L e., actions; and this is the sense in which we 
say the law relates to persons, to things, and to actions. 

Fourth. The law relating to matters prohibited under 
penalty and prosecuted by the state or nation, i. e., crim- 
inal law. 
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CHAPTEB Vn. 
KAOISTRATB AND PEOPLE. 

§92. The pnUicrdatioiuKrf men in society. Sufficient 
has been said to indicate that our treatment is of sub- 
jects as they are affected by positive municipal law, ex- 
cluding the laws of nature and divine law, except in so far 
as they receive recognition by the civil law. The point 
has now been reached where the different relations men 
may bear toward each other and toward society must be 
pointed out and the rights and duties which flow from 
such relations. 

The idea of absolute power or absolute rights has been 
shown to be but a mere figure of speech, and the asser- 
tion has been ventured that Lord Hale's treatment gives 
no warrant for such a designation of rights. 

While Blackstone occasionally speaks of absolute 
rights and absolute power, as though such might exist 
within a constitutional monarchy, wherever he treats 
these subjects he shows clearly that these figures of 
speech have no practical application. 

Hagistraoy defined. Notwithstanding this tendency, 
no better definition of magistracy than that of Black- 
stone has been given, and it is to be regretted that it 
occurs in a part of the book remote from that where the 
authority of magistrates is treated. His statement is 
as follows: 
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''The ixne idea of government and magistracy will be 
found to consist in this that some few men are deputed 
by many others to preside over public affairs" (1). 

It is only when these relations are established by law 
and the conduct of magistrates regulated by fixed and 
positive rules which even the most exalted magistrates 
must obey that a country can be said to have a constitu- 
tion. It is in this sense that it is said the sovereignty of 
Russia or Turkey is considering the pn^riety of grant- 
ing a constitution^ In England the charters whidi con- 
stitute the written part of the constitution take the form 
of charters granted or confirmed by the sovereign. 

Vattel says: ''Laws are regulations established by 
public authority to be observed in society. The laws 
made directly with a view to the public welfare are pol- 
itical laws, and in this class are those that concern the 
body itself, and the being of society or form of govern- 
ment and the manner in which the authority is to be ex- 
erted; those in a word, which together form the consti- 
tution of the state are the governmental laws. The civil 
laws are those that regulate the rights and conduct of 
citizens among themselves" (2). 

As a distinction between the character of laws classified 



tl Blk. Com. p. 807. 

a The Idea to grasp is the distinction between political relaticMis 
and prlTate relations, and the consequent dlTlsions of law. In accord. 
Heron says: 'In time the relations between the Goyemment and the 
people become subjected to certain positive laws. And the body of laws 
determining the relations between Indlyidnals and their goyemment, is 
generally termed Oonstitationai Law or Political Law ; the latter term 
i$ preferable,'' Heron on Jurisprudence, p. 70. Again he says: '*The 
PolUUxil Law of a nation is the whole of the legal relations existing 
between the goremors and goyemed." 
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according to their object this is immensely clearer than 
the more ancient division into public and private laws. 

The reason for this change of thought and clearness of 
expression is fonnd in the clearer conception of the fact 
that the regulation of the public relations could be by 
rules which were in the true sense law (3). 

Neither Hale nor Blackstone recognizes any such divi- 
sion of law as public and private— their division being of 
the law governing men in political or public and in pri- 
vate relations. 

The prominence given in American law to rights des- 
ignated civil rights renders Hale's treatment peculiarly^ 
interesting. 

Lord Hale says of the relation of persons and the righto 
thereby arising: ''The rights thereby arisi}ig are of 
three kinds, viz. : Political, economical, and civil. 

Hale's civil rights are not the same as civil rights un- 
der our system. 

** Concerning Belations Civil. I have done with re- 
lations political and also economical, and therefore come 
now to those which I call civil. Though it is true that 
term, in a general acceptation, is also applicable to the 
two former relations. But in a limited and legal sense, 
I distinguish civil relations into four kinds, viz. : Ances* 
tor and heir, lord and tenant, guardian and pupil, lord 
and viUein." 

Under the title economical Hale classes what we term 
domestic relations thus: ''Of the rights of persons un- 
der relations economical ; and first, of husband and wife." 

• Id. p. 76. 
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''Thus far the rights of persons under a political rela- 
tion ; now concerning the rights of persons under a rela- 
tion economical. And they are these: Husband and 
wife; parent and child; master and servant" (4). 

In the United States these subjects are treated some- 
what differently^ all falling within the terms Political 
BelationSy Domestic Belations and Civil Bights. 

Illustrations of the manner in which jurists regard 
these matters. By political rights is meant the right, 
directly or indirectly, to participate in the government 
(5). 

''A civil right under a government is a distinct thing 
from a political right in it. Thus, a state may deny to 
females the right to vote, but it cannot deny to them the 
right to sue in courts, or impose upon their property all 
the burdens of the community. To hold otherwise would 
lead to the affirmation of the right of the state to make 
race or color or religion or age or statute the criterion 
of civil rights, and to exert the absolute right of confisca- 
tion by classes or descriptions ; for in such a case every 
person of that class or description would stand on an 
equality with his fellow-victims'* (6). 

In Luther v. Borden (7), Mr. Whipple, with whom was 



«Hale'8 AnalyBlB, pp. 29^. 

• "Polltioal rights consist in the power to participate, directly or 
Indirectly, In the establishmeBt or management of government These 
political rights are iized by the constitation. Bvery dtixen has the 
right of voting for public officers, and of being elected; these are the 
political rights which the humblest dtlsen possesses." [Bonviar's Die, 
tit. Rights, p. 485.1 

« Santa Clara Go. ▼• 8a Pa& Ry., 18 Fed. Rep. 42a 

f7 How. 1. 
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Mr. Webster, argued as follows: "There are three 
classes of rights; natural, such as those recognized in 
the Declaration of Independence ; civil, such as the rights 
of property; and political rights. Society has nothing 
to do with natural rights except to protect them. Civil 
rights belong equally to all. Every one has the right to 
acquire property, and even in infants the laws of all 
governments preserve this. But political rights are mat- 
ters of practical utility. A right to vote comes under 
this class. If it was a natural right, it would pertain to 
every human being, females and minors.*' 

In harmony with this is the language of Justice Field 
in Ex parte Virginia (8) : *'In the consideration of ques- 
tions growing out of these amendments much confusion 
has arisen from a failure to distinguish between civil and 
political rights of citizens. Civil rights are absolute and 
personal. Political rights, on the other hand, are con- 
ditioned and dependent upon the discretion of the elective 
or appointing power, whether that be the people acting 
through the ballot, or one of the departments of their 
government. The civil rights of the individual are never 
to be withheld, and may be always judicially enforced. 
The political rights which be may enjoy, such as holding 
oflSce and discharging a public trust, are qualified be- 
cause their possession depends on his fitness, to be ad- 
judged by those whom society has clothed with the elec- 
tive authority. The thirteenth and fourteenth amend- 



tlOO 17. S. 868. The dlstlnctloii here sought to be made between 
poUtical and dvil rights is made still more clear in the so-called In- 
solar Tariff Oases, especially in Downs t. BidweU, 182 U. S. at pages 
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ments are designed to secure the civil rights of all per- 
sons, of every race, color, and condition; but they left 
to the states to determine to whom the possession of the 
political powers were to be intrusted This is manifest 
from the fact that when it was desired to confer political 
power npon the newly-made citiasens of the states, as 
was done by inhibiting the denial to them of the suffrage 
on account of race, color and previous condition of ser- 
vitude, a new amendment was required." 

§93. Magistrate and people. British and Amerioaa 
view. '^The supreme magistrates," says Hale, ^'are leg- 
islative—the parliament (with whose rights I shall not 
here intermeddle) executive— the king." 

Of the king he says: '^ Inasmuch as the king is by the 
law the head of the kingdom and people, the laws of the 
kingdom, eo intuitu, have lodged in him certain rights, 
the better to enable him to govern and protect his peo- 
ple" (9). 

The next section is entitled, ''Of such rights as relate 
to the king's person," ''because they do belong to a 
king under this relation as king" (10) And under this 
head Hale treats the capacities of the king as being of 
two kinds— his political capacity, his natural capacity; 
thus, "As to his i)olitical capacity, he is a sole corpora- 
tion of a more transcendent nature and constitution than 
other corporations; whereby he is discharged from any 
incapacities which, in the case of other persons, would 
obstruct his succession, as alienee, etc.; disable his ac- 
tions, as infancy or coverture," 



• Hal^B Axial., eee. 2. 
10 Id. 
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It thereby appears that the king is a sole corporation; 
it is also made plain that he is a political corporation. 
The kingdom of Great Britain is in the same sense a cor- 
poration. Section fonr of the analysis concerns the pre- 
rogatives of the kingy **and those prerogatives are of 
two kinds: direct and substantive prerogatives, incidental 
and relative prerogatives/' 

The direct and substantive prerogatives may be dis- 
tributed under three branches, viz. : Jura majestatis, vel 
summi imperii, i. e., the right of dominion; potestas ju- 
risdictionis, vel mixti imperii, i. e., the power of jurisdic- 
tion; census regalis, or the royal revenues. 

Blackstone says: **The most universal public relation 
by which men are connected together is that of govern- 
ment, namely, as governors and governed, or, in other 
words, as magistrate and people. Of magistrates, some 
are supreme, in whom the sovereign power of the state 
resides. In England this supreme power is divided into 
two branches ; the one legislative, to wit, the parliament, 
consisting of kings, lords and commons ; the other execu- 
tive, consisting of the king alone." He then asserts: 
''In the British parliament is vested the legislative power 
and, of course, the supreme and absolute authority'* (11). 



iiBlk. Com. 147. 'The power and Jurisdictioii of parllameDt,** 
says Blackstone, quoting from Sir Edward Coke, "is so transcendent 
and absolute that it cannot be confined either for causes or persons. 
It hath Boyereiga and uncontrolled authority in making, aflirming, 
enlarging, abrogating, repealing, reviylng and expounding of laws.'* 
1 Blk. Com. 16(X The quotation from Coke, as pointed out by Judge 
Wilson, is not only not literal, but omits important qualifications. Coke 
added that parliament was sovereign for makii^ laws and proceeding 
by bill, meaning that parliament was the supreme legislative authority. 
1 WUsoD's Works, 164. '"Parliament," says Matthew Hale, 'is the 
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The natnre of legislative power in the United States will 
be examined in another connection, but it may be here 
observed that this expression by Blackstone will not do 
for the United States (12). 

§94. Classes of magistrateB. Blackstone divides mag- 
istracy into supreme and subordinate, following in this, 
Hale's analysis. **A11 subordinate magistracy is derived 
from the supreme, either immediately or mediately, 
either by express grant from him or by something that 
implies or supposes it in its original, viz.: custom or pre- 
scription*' (13). 

Blackstone says of magistrates: '^Some, also, are su- 
preme, in whom the sovereign power of the state resides ; 
others are subordinates, deriving all their authority from 
the supreme magistrate and accountable to him for their 
conduct, and acting in an inferior, secondary sphere" 
(14). This comports logically with the facts as they ex- 



highest and greatest of courts.** As Judge Ck>oley Jnstly observes, 
^'Parliament was not merely a law-making parliament, but could execute 
the law" (1 Ck>oley's Blk. 4th ed. 161, note) ; and, as pointed out by 
Blackstone and Ck>ke, it was the supreme authority in expounding laws. 
Such attributes are Judicial In their nature. Even in the United 
States there hare been instances where the exercise of judicial power 
Is held to have been retained by the legislature, and especially so mudi 
of equity as the legislature sees fit not to delegate. Instances to whidi 
allusion is made are perhaps peculiar to the Pennsylvania constitution 
as expounded by the supreme court of the United States; the other 
case arising in the action of the legislature of Connecticut, as shown 
In the case to which allusioa has heretofore been made. Such oases 
illustrate the Imperfect separation of the departments of government 
See Livingston v. Moore, 7 Pet 469; Calder v. Bull, 8 DalL 886. 

IS Taylor v. Porter, 4 Hill, 140; 40 Am. Dec. 274; Begents >. 
Williams, 9 Ofll & J. 866; 81 Am. Dec. 72. 

\9 Hale^s Anal., sec 10. 

i«l Com. di. 2. 
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isted at that time in England. One set of magistrates de- 
rived power from another. 

§ 95. Magistrates in fhe United States. There is a 
radical difference between the nature of public officers 
and Blackstone's description of magistrates and people 
under the English constitution. Under our law, all offi* 
cers derive their power from the people (15). It follows 
that the reason not existing for the distinction between 
supreme and subordinate magistrates, made by Hale and 
Blackstone, it is unnecessary to make such a division in 
this analysis. 

National and state officers. Our magistrates, who are 
aU included within the appellation '^officers'* (16), are 
however, naturally divisible into two great classes, on 
account of the sphere in which they perform their official 



!• See Harbury t. Madison, 1 Grandi, 1S7. As to the nature and 
several kinds of offices, see HcCormlck t. Pratt, 8 Utah, 298, 17 L. B. A. 
248, and a valuable note In the last report 

i« "It Is impossible to conceive how, under our form of government, 
a person can own or have a title to a governmental office. Offices are 
created for adnilnistration of public affairs. When a person is in* 
ducted into office, he thereby becomes empowered to exercise its powers 
and perform its duties, not for his but for the public benefit It 
would be a misnomer and a perversion of terms to say that an incum- 
bent owned an office or had any title to it The doctrine on this 
subject is thus stated in the case of Connor v. The Mayor of New 
York, 1 Seld. 280 : 'Public offices in this state are not incorporeal heredi- 
taments, nor have they the character or quality of grants. Th^ are 
agencies. With few exceptions they are voluntarily taken and may 
at any time be resigned* They are created for the benefit of the public 
And not granted for the benefit of the incumbent Their terms are 
fixed with a view to utility and convenience, and not for the purpose 
of granting emoluments during that period to the office-holder. * 
^ * The prospective salary or other emoluments of a public office 
are not property of the officer, nor the property of the state. They are 
not property at all. They are like daily wages unearned and whi<di 
may never be earned. The incumbent may die or resign, and bis 
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duty, viz. : as they are federal officers or state officers. It 
would noty however, be proper to say that one class of 
officers were superior or supr^ne, and the others sub- 
ordinates, because they are each and all merely official 
agents created by the will of the people, and, in the main, 
independent of each other, and within the sphere as- 
signed them they are independent of all other officers 
(17). 

A distinctive feature of the American system of gov- 
ernment, is the idea of delegating the administration of 
certain subjects to one branch of magistracy and the ad- 
ministration of certain other subjects to another branoh, 
but each, while dependent upon the same source for 
power, is constituted by that power, within the respective 
sphere of each, independent of the other. In this the peo- 
ple are truly the sovereigns, and it is vain to denominate 
certain aggregations of people as sovereign and inde- 
pendent states, who have irrevocably renounced a portion 
of the sovereignty (18). 

The great and radical vice of the old confederacy was 
the principle of legislation for states or governments in 
&eir corporate or collective capacities, and as contradis- 



place be filled, and the wages be earned by another. The right to the 
compenaatlon grow* out of the rendition of aeryices and not oat of 
any contract between the goyemment and the officer that the aervicei 
•hall be rendered by him.' '' Donahue t. County of Will et aU 100 IlL 
94,108. 

IT Charles Riyer Bridge ▼. Warren Bridge, 11 Pet 139; Tenneaaee 
T. Dayia, 100 U. S. 268; United States y. Cruikshank et al., 92 U. 
& 647; Ex parte Virginia, 100 V. S. 846. 

isogden y. Saunders. 12 Wheat 350; United States y. Booth, 21 
How. 516; Dodge y. Woolsey, 18 How, 331-347, 
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tingoifihed from the individuals of whom they consisted 
(19). 

The radical change which was made by the adoption 
of the new constitution was that in the main all laws 
of the confederation were addressed to the states in their 
political capacity, not to the individual citizens as is now 
the case in the United States; the dtizen of any state be- 
ing addressed by the laws of both jurisdictions. This 
line of demarkation is not territorial, but with reference 
to certain objects of jurisdiction. The idea cannot be bet- 
ter stated than it is in the Federalist (20). 

If we compare the British government with our own, 
keeping in view the above distinctions, we may plainly 
see that for the former government Blackstone's division 
of magistrates into supreme and subordinate accords with 
the principles of the English constitution, that people 
consolidated into one nation with the supreme legislative 
authority vested in parliament, the supreme executive au- 
thority in the person of the king; the others are subor- 
dinate magistrates deriving all their authority from the 
supreme magistrates, accountable to them for their con- 
duct, acting in an inferior secondary sphere as subor- 
dinate magistrates, being classed sheriffs, coroners, jus- 
tices of the peace, constables, surveyors of highways and 
overseers of the poor. It follows that in our government 
the state officers cannot be said to be in any manner in- 
ferior or subordinate to those of the general government, 
while the state magistrates, bearing the same names and 



t» Federalist, No. 15. 

MNo, 88. See also Ogden y. Saunders, 12 Wheat 850; Downs ▼. 
BldweU, 182 U. S. 244. 
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having similar authority as the subordinate magistrates 
named by Blaokstone, nught be said to be subordinate 
state magistrates. 

Our primary division of magistrates or officers will be 
therefore into federal and state (21). 

There are certain officers who derive their position 
from appointment of other officers, to whom the terms in- 
ferior or subordinate might be applied, e. g., the cabinet 
of the president and similar state officers; but these are 
not of the class mentioned by Blackstone, and the mode 
of appointment does not always indicate the nature of 
the powers to be exercised. 

Federal officers are divided, according to the depart- 
ment in which tiiey act, into legislative, executive and ju- 
dicial. 

As to state officers it is not deemed advisable to ob- 
serve the division made by Blackstone into supreme and 
subordinate magistrates, for the reason that it appears 
from the opening words of his chapter on subordinate 
magistrates that he might well have included other offi- 
cers not so designated, and for the further reason that 
the plan of the division we shall adopt seems more simple 
and natural (22). 



tiSee Mr. Justice Wilson's comparison of the constitution of the 
United States with that of Great Britain. 1 Wilson's Works, ch. XI. 

>a Under the EnffUsh system many offices were property and classed 
as incorporeal hereditaments^ giving the iadlyidual incumhent a right 
to the office and Its emoluments. A man was said to have an estate 
in them. Thompson ▼. Peo., 28 Went 585. Certain offices or public 
duties annexed to the possession of real estate. 2 Oooley's Blk. (3d ed.), 
p. 86; Rex v. Knolly's, I Ld. Ray. 18. The American theory of gov- 
ernment does not permit ownerdilp of offices and they are not heredita- 
ments. 8 Kent, ^46i. 
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In one class of state officers will be included all sucb of- 
ficers as many be termed ^'general state officers," in- 
cluding in it legislative, executive and judicial (^cers of 
the state. Under the other head, ''local officers/' we 
will include county officers, township officers, and mun- 
icipal officers, using this latter term in the more restricted 
sense with reference to municipal corporations. 

§ 96. Public peiRKms. In American law the word * * per- 
son'' embraces all the beings and entities, official, in* 
dividual, bodies politic and corporate, capable of having, 
owning or exercising rights (23) ; and under this title 
will be discussed the capacities, rights, duties and priv- 
ileges of the various persons, official and private, recog- 
nized by our law. A classification of persons familiar 
to any one who has had even a slight acquaintance with 
law is that into natural persons and artificial persons^ 
This classification is not because of any difference in the 
nature or capacity to own or enjoy rights. This is the 
classification of Blackstone, and he treats parliament 
among natural persons, and also as a body politic. In- 
asmuch as the title /'artificial persons" embraces not 
only private corporations, but all bodies politic, includ- 
ing the United States, the states, etc., by following this 
classification we violate the principle of classification 
adopted, and treat under artificial persons, persons mov- 
ing in entirely different spheres of action (24). 



sa •'Peraonable, peraonabflis, le adj. One who may maintain a 
plea In a court, qui habet personam standi In Judldo.** From Old 
Dictionary by F. O., 1701. 

MAU corporations, strictly so-called, are created by the goyem- 
ment or by the people. The nation and the states come Into exis- 
tence by original agreement or conventloQ of the people. 
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Whereas, the private corporation, so far as concerns its 
ordinary rights and the sphere in which it moves, does 
not differ materially from a natural individual, the cor- 
poration simply has not so many kinds of rights. While, 
therefore, this natural classification is not disregarded, 
we will adopt, as a primary division of persons, a classi- 
fication which contrasts them because of the essential 
differences between the modes in which they arise, and 
the differences between their legal attributes and capac- 
ity and the sphere in which they move. In that view, all 
persons recognized by the law of the United States may 
be arranged under two great classes— public persons and 
private persons (25). This classification enables us to 
use the next obvious and natural classification of public 
persons, namely magistrates and people. Under it may 
be brought into view, in that position and prominence 
due to the legal personage which in reality constitutes the 
body politic, the people, and its treatment is permitted 
from the American standpoint, which is entirely different 
from the nature of the same title-head as used in the 
English law. 

If the student will but turn to the Conmientaries of 
Blackstone, he will find under the head ^^ People," that 
people is used as synonymous with subjects, and 
only noticed as individuals. They are not said to be a 
part of the body politic Justice Wilson very correctly 
brings this out as follows: ^^The parliament formed the 
great body politic of England. What, then, or where, 
are the people f Nothing; nowhere. From legal con- 



MWaU^tf, Am. Law, p. 69. 
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templation they totally disappear. They are not so much 
as the baseless fabric of a visioiL Am I not warranted 
in saying that, if this is a jnst description, a government 
so, and jastly bo, described, is a despotic government^' 
(26)- 

§ 97. The people of fhe United States. The people of 
the United States, in their aggregate capacity, constitute 
the great body politic, the nation, and are commonly 
spoken of as the sovereign people. The identity, capacity 
and obligations of the people may be examined under this 
classification. 

The people of the United States appear in a double 
aspect— as the people of the nation and of the states. 
Private persons are likewise naturally classified as in- 
dividuals and corporations, which corresponds identi- 
cally with the natural and artificial persons of Black- 
stone. 

The word ** magistrate'* is used in conformity with the 
prevailing idea in the United States, and in conformity 
with the meaning of the word ** person" as heretofore 
explained, designating not, in strictness, the individual 
who holds the office, because we are not concerned with 
who he is, but with what is his legal or political capacity 
or personality (27). 

Offloers are state and federal In the treatment of 
these subjects it will be observed that not only the mean- 
ings of the words ^^people*' and *' magistrate'' are differ- 



M Chisholm v. Georgia, 2 Dall. 402. 

ST Misstaippl y. JohDflon, 4 WalL 476, 601; Harbury y. Madison, 1 
Cranch. 187. 
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ent from the ideas associated with the same words in the 
English law, but the position of the treatment and classi- 
fication is transposed, for the reason that it is more nat- 
ural and convenient that we address ourselves to the prin- 
cipal personage first, viz., the people (28), and next, to 
their agents or (^cers, after which, in the proper place, 
may be treated, in their order, private persons, artificial 
and natural, domestic relations, property and procedure 
or actions. The criminal law may conclude the subject of 
municipal law, after which the other branch of juris- 
prudence, international law, may be briefly treated. 

In order to obtain a clear conception of the political re- 
lations of the various persons that compose the body 
politic, it is necessary that we obtain a distinct idea of 
the nature of the persons themselves. 

§ 08. Deflnitlan of terms. The words society, people, 
natioUi state, government, citizen and magistrate are all 
familiar words, and each is supposed to have, and in fact 
should have, a distinct and definite meaning. It would be 
beyond the scope of this work to enter into an extended 
discussion of the origin and nature of society prior to the 
time when it had progressed so far as to be properly de- 
nominated civil society. Those discussions will be found 



MThe editor of the fourth edition of McOrary on Election says: 
''In the great case of Ghisholm, Ez*r, y. The State of Georgia, de- 
cided in 1793, Justice Wilson, one of the chief architects of our system 
of goyemment, said: The well-known address of Demosthenes, whoi 
he harangued and animated his assembled countrymen, was: ''O men 
of Athens.*' With the strictest propriety, therefore, classical and politi- 
cal, our national scene opens with the most magnificent object which 
the nation could present 'The people of the United States'* are the 
first personages introduced. Who were those people? They w»e the 
dtiaeDS of the thirteen states.'" Sec. 16b 
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in the writings of a century ago, and were then great and 
practical questions, having for their object the determi- 
nation of what was the true basis and origin of govern- 
ment, that is, whether the right of administration of laws 
or the right of kingship or the right of government was 
of divine origin, or whether all civil government was an 
invention of man and was based upon the consent of the 
governed, or, to put it otherwise, whether the govern- 
ment was superior to the man (29). 

§ 99. Sociely, natural and civil. We have been told 
that there was an original and natural state of society 
antedating civil society by which we mean an association 
of individuals united by common consent for a common 
purpose, ordinarily for the protection of private rights 
(30) ; but it is apprehended that as near an approach to 
the state of natural society discoverable, or in fact worthy 
of investigation, is found in the condition of the Indian 
tribes which inhabited America at the time of its settle- 
ment by our ancestors, and who are presumably held to- 
gether by the natural ties of a common ance&try. 

Questions relating to title and to real property, and 
claims by or in behalf of Indian tribes or members thereof, 
or citizens of the Union living among the Indians, have 
elicited several careful and able discussions of the state 
of society among the Indians which may be noticed here- 
after. A mere citation will here suffice (31). 



MChisbolm V. Georgia, 2 Dall. 468. 

•0 Declaration of Independence. 

<i Johnson, Lessee, v. Mcintosh, 8 Wheat 048; Cherokee Nation t. 
Georgia, 5 Pet 1 ; Worcester t. Georgia* 6 Pet 612. Cherokee Nation 
y. a K. By. Co., 185 U. S. G41. 
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§ JLOO. The people. Before treating the several public 
persons in detail it will be nsefnl to here consider con- 
cisely all the various persons. By thus examining them 
in dose connection and obtaining a slight prenotion of 
each, we may be able the more easily to perceive the dis- 
tinguishing features of each. We will briefly outline what 
is meant by the people, state, government, and citizen 
(32). 

The word '^ people** means a body of persons regarded 
collectively. **The people,** using the term in its proper 
legal acceptation, means the whole mass of male and fe- 
male citizens, and this mass or body constitutes the polit- 
ical unit (33). 

But in the constitution the word '* people** is often 
used where the whole unit is not intended, but individ- 
uals are meant; thus, in the Bill of Bights, in all provis- 
ions in reference to seizures and searches, jury trial, 
right to assemble, in fact, in all reference to personal 
liberty. 

§ 101. Government^ magistrates, officers. (Government 
is that organization to which the exercise of political 
powers is intrusted. It is the political system created by 
the agreement of the people, evidenced by the constitu- 
tion or fundamental law. Government is not sovereign. 
'*The sovereignty of the government is an idea belonging 
to the other side of the Atlantic** (34). The depart- 
ments of government simply exercise delegated powers 



<8 Downs V. BidweU, 182 U. S. 244. 

M McCrary on Blection (4th ed.), § 13. 

*« Webster's Reply to Calhoun on the Foote Besolution. 
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as the agents of the people (35). The govermnent mani- 
fests itself in various forms of magistracy. These mag- 
istrates are oflScers ; they have no personal powers, dig- 
nities or preeminences— nothing but oficial. The gov- 
ernment nor any branch of it has any political rights of 
its own ; it simply represents others who have. The con- 
stitntion makes a plain distinction between the people 
and the government (36). The citizens are private per- 
sons, either individuals or private corporations, al- 
though the latter have no political rights. 

§ 102. Double meaning of state. A state, using the ex- 
pression in its broadest political sense, as nation— as the 
community organized under a constitution and exercis- 
ing its constitutional powers— includes all persons, citi- 
zens, the people and the magistrate (37). Thus we say 
citizens, meaning individuals which compose the state; 
the people of a state, meaning the body in whom the right 
of government inheres; the government, meaning those 
magistrates to whom is delegated the power to adminis- 
ter the law. The people collectively constitute a person 
—-a body politic, possessing rights, affairs, duties and 
property; but you cannot say of the government— that is, 
the legislature of the state, the executive of the state, or 
the judiciary of the state, or of the three combined— that 
they constitute a person (38), although, as magistrates^ 
each officer has legal personality. The greatest person 



MLane Co. v. Oregon, 7 WaU. 71-76; White v. Hart, 13 WaU. 650; 
2 Sbarawood's Blk.. 47, note. 

M Texas r. White, 7 Wall. 700-721. 

•V State T. Yonng, 29 Mlna 686; Jameson on Const Con. 16. 

M state T. Yonng, 29 Minn. 686. 
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of the trinity is doubtlesB the people, for it is the body 
politic of the state. But the most important person is the 
individual. Thus we say government is made for man. 
The chief end and purpose of government is the protec- 
tion of private rights (39). By naming one part less than 
that whole (40) you do not express the full meaning of 
the state, but altogether they constitute that glorious fab- 
ric of which philosophers delight to speak under the 
designation of a state (41). 

'^ A state, however," says Chief Justice Chase, ''in the 
ordinary sense of the constitution, is a political com- 
munity of free citizens occupying a territory of definite 
bounds and organized under a government sanctioned 
and limited by a written constitution and established by 
the consent of the governed. '^ The picture cannot be 
exhibited in clearer light than by using the language used 
by him. ''It is the union of such states under a common 
constitution which forms the distinct and greater politi- 
cal unit which the constitution designates as the United 
States, and makes of the people and states which com- 
pose it one people and one country. '^ And it is in this 
sense in which he used the expression, "The constitution 
in all its provisions looks to an indestructible Union com- 
posed of indestructible states'^ (42). 



ttWjnehamar t. Tm. IB N. T. 

MPfiDhaUow T. tHmn^ B DalL ML 

«t T«ZM T. White, a Wall, mi Pinhall^ir r. Dotne, 8 Z>alL 9S. 

«s *AU tht rlgfati of tht wtMtm m iBd^pandtiit aatlanB wart ■nr* 
tmSimM to tlw Unitod StatM^ The Mttto aro not natloim» either ae 
between theineelTeB or towarie foreign natlona. They are sovereign 
within their spherea, tnit their aoTorelgnt^ etope ehort of nationality. 
Their political atatoa at heme and abroad to that of states in the 
United States. They can neUher malDe war or peace wtthont the oraisflnt 
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''The word 'state' has a meaning peculiar to the United 
States. It means a certain political society forming a 
constituent part of the Union. There can be no state un- 
less it be entitled to a representation in the senate. It 
must have its separate executive, legislative and judicial 
powers'* (43). 

§103. Complexity of fhe state and national system. 
The ordinary citizen and the casual observer as he daily 
sees the peaceful working of our governmental system, 
developed by the experience and study of a century, has 
no occasion to notice the exceeding complexity of the sys- 
tem of laws under which we live. But in fact the Ameri- 
can system of government is the most complex that the 
history of miankind presents (44). 

"Our country exhibits the extraordinary spectacle of 
distinct, and in many respects independent, governments 
over the same territory and the same people" (45) ; but, 
to make the anomaly striking, those functions which are 



of the national govemment Neither can they, except with like con- 
sent, 'enter into any agreement or compact with another state^* Art 
1, sec. 10, cl. 3.*' New Bampshire t. Jjonislana, New York ▼• Lonlcdana, 
108 U. S. 9a 

«< Hepburn et aL t. Ellsey, 2 Cranch, 446. 

M Bryce, Am. Con., vol. 1, part 1, p. 14. Mr. Bryce obeerveB : "The 
casual reader of American political intelligence in European newspapers 
is not struck by this phenomoaon, because state politics and state affairs 
generally are seldom noticed in Europe. Even the traveler who visits 
America does not realize its Importance, because the things that meet 
his eye are superficially similar aU over the continent, and that which 
Europeans call the machinery of gorenmient is in America conspic- 
uous chiefly by its absence. But a due comprehension of this double 
organisation is the first and indispensable step to the comprehension 
of American institutions; as the elaborate devices whtfeby the two 
systems of government are kept from clashing are the most curious 
subjects of study which those institutions present 

4sOgden v. Saunders, 12 Wheat 850l 
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declared or oommonly called the government are not 
sovereign. The people have not delegated the sover- 
eignty itself to any one; they have rather destroyed the 
old idea of sovereignty. The constitution, together with 
treaties made nnder it and laws passed in conformity with 
ity are the supreme law of the land, and, as the words 
imply, there is no higher power (46). Certain officers are 
elected with authority over certain subjects throughout 
the whole domain of the nation. For other purposes, ter- 
ritorial limits exist, the people of which constitute a body 
politic, and this person (the state) exercises its power 
through officers appointed with power to do everything 
not delegated to federal officers or not reserved to the 
people. 

The chief difference between the power of the United 
States and the state consists not in the manner of their 
creation or operation, but in the objects of control or 
jurisdiction for each exercises only delegated power; in 
the former the objects of government are enumerated, in 
the states these objects extend to everything not expressly 
or impliedly limited by the limitations of the state con- 
stitution and what has been granted to the national gov- 
ernment. Both exercise delegated powers as agents of 
the people (47). This, with the constitutional adjustment 
of the judicial power, independent of, separate from and 
co-ordinate with the legislative and executive depart- 
ments, and clothed with the authority to declare void and 



«« state ▼. Ped Splint Coal Oo., 86 W. Va. 802; 17 L. R. A. 887; 
White T. Hart, 18 WalL 660. 

«▼ McOnlloagh ▼. liaryland, 4 Wheat 410; COilflholm r. Oeoigia. 
3 DalL 419. 
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of noneffect all acts of legislation, from whatever source 
emanating, which contravene the provisions of the fed- 
eral or the state constitutions, present the unique and 
striking features of the American constitution (48), the 
adoption of which, was in its day, regarded a prodigy. 



4»State ▼. Peel Splint Ooal Co., 86 W. Va. 802; 17 L. R. A. 887. 
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CHAPTER Vm. 
THE PBOPLB. 

§104. The people: Identity. In the United States 
the people are brought on the stage as an acting political 
entity, acting, it is tme, always through representatives. 
As expressed by Wilson, one of the signers of the Decla- 
ration of Independence: ^'In free states the people form 
an artificial person or body politic, the highest and noblest 
that can be known" (1). 

By 'Hhe people" of a state is meant all of the mem- 
bers which compose that state and are integral parts of 
it, together making a body politic (2). 

''The people as a corporate unit form an artificial per- 
son or body politic ; thus constituted they form a moral 
person" (3). '*It is this person we call a state" (4). 
''There is no distinction between the people and the 
state" (5). 

It must not be forgotten that, in using the expression 
"the people," there is a distinction between the popula- 
tion of the nation, as individuals, and the same popula- 



12 Wilson's Works, Q. 

sPenhallow v. Doane, 8 Dall. 65, 93; Wells r. Bain, 75 Pa. St 89; 
Scott (Dred) y. Sanford, 19 How. 898. 

8 Keith y. Clark, 97 U. S. 460; 2 Wilson's Works, 821. 
4 1 Wilson's Works, 821-25; 2 Wilson's Works, d. 
s Penhallow y. Doane, 8 Dall. 98. 
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tion organized under a constitution. By ''the people," 
in this connection, we intend a body politic, a corporate 
nnity. Because of the quality of singleness we may 
properly use the pronoun '4t/' though, this is not usual. 
It is hard for the citizen to lose sight of the individuals 
in the body; but correctly viewed, as drops of water lose 
their forms as drops when they mingle with the whole 
and become not drops, but one body, even so the citizen 
in his political capacity loses the civil capacity of an in- 
dividual when viewed as a part of that great unit ''the 
people.'* 

It is the whole mass, and not a majority of the individ- 
uals composing it, which constitutes the people, and the 
people are to be regarded, not as an unorganized mob, 
but as a corporate rmity composing a society (6). There 



• Jameson, Gonst Cohl (4th ed.), pp. 18, 19, notit: Von Hoist's 
Con. Law, 48, 40 ; PenhaUow ▼• Doane, 8 DalL 92. 

••A distinction was taken at the bar between a $iate and the people 
of the Mtate. It is a distinction I am not capable of comprehending. 
By a state forming a repablic (speaking of it as a tnoral person) , 
I do not mean the legislatnre of the state, the execntive of the state, 
or the JudidaiTt but aU the citizens icho compose the state, and are, 
if I may so empress myself, integral parts of it; all together forming a 
5o<ly poliiio. The great distinction between monarchies and repnbUcs 
(at least our repnbUc) in general is, tliat in the former the monarch 
is consld^ed as the sovereign, and each indlTldual of his nation as a 
subject to him, though in some countries with many important special 
limitations. This, I say, is generally the case, for it has not been so 
universally. But in a republic, all the dtisens as such, are equal, and 
no dtiien can rightfully exercise any authority orer another but in 
Tirtue of a power constitutionally given by the whole community, and 
such authority, when exercised, is in effect an act of the whole com- 
munity, whidi forms such body politic In sudi gOTemments, there- 
fore^ the sovereignty resides in the great body of the people, but it 
resides in them not as so many distinct individuals, but in their political 
eapadty only. Thus A^ B., G. and D. are dtisens of Pennsylvania, and 
as such, together wUh aU the oiUeens of PennsphMmia, share In the 
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are dicta to the effect that the people, when apoken of in 
the political sense, means only those persons having the 
right to vote, that is, the electors ; and it is at the same 
time said that in the electors is vested the sovereignty 
(7). Thus stated, the idea does not, as we shall see, prop- 
erly obtain, and is contrary to the principles of American 
institutions (8). Voters are but parts of the machinery 
of government (9). In the constitution ^^the people" is 
sometimes used to indicate persons or individuals. So in 
all provisions in reference to unreasonable seizures and 
searches. In such provision it is identical with the use 
in Blackstone. 

§105. Oapadty. Power. Sovereignty. We may now 
examine the powers of the people, and in the course of 
this examination but little time need be spent upon theory 
or metaphysical discussion of what ought to be the law 
governing the matter, but will, as far as possible, be con- 
fined to the practical, visible facts. 

The discussion of the capacities of that person we term 
**the people'* necessarily involves the discussion of what 
is termed sovereignty. Let no one suppose that this ques- 
tion is an impracticable one and that it has no further 



soyerelgnty of the state. Suppose a state to consist exactly of the 
nmnber of 100,000 dtizens, and it were practicable for them aU to 
assemble at one time and In one place^ and that 99,009 did actnally 
assemble. The state would not be in fact assembled. Why? Becanse 
the state in fact is composed of all the citizens, not of a part only, 
however large the part may be, and one is wanting.** Penhallow ▼. 
Doane, 3 Dall. 93. 

T CkMley'B Const Urn. 40, citing Blair y. Bidgely, 41 Mo. 63; 97 Am. 
Dec 248. 

• 2 Wilson's Works, App'z A, p. 606; McCrary on BlectlOBs (4th ed.), 
sec. la 

• State T. Cunningham, 81 Wis. 496. 
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value than the theoretical or metaphysical, or a display 
of mental acrobatics or ingenuity; for it will be seen that 
the question is one which lately, on several important 
occasions, has been the only discussion indulged in for 
the determination of great cases in court, and is liable 
to arise as a practical question at any time. 

The discussion of the '* sovereignty of the people," a 
term so often used, and we might say so much abused, 
involves the very foundation prinicple of this govern- 
ment. 

There are two methods of discussing sovereignty: one 
the theoretical, star-gazing, phantom-chasing quests ; an- 
other the practical, which consists in nothing more or less 
than determining what acts the alleged sovereign can 
legally perform. Thus Hale and Blackstone show us 
what the king and parliament had the legal right to do in 
the time of each, respectively, and by the changes in legal 
power the sovereignty is seen to change from the king, 
in the time of the former, to parliament in the day of the 
latter (10). The course of the inquiry will be to deter- 
mine, first, the nature of sovereignty; second, its exist- 
ence in our jurisprudence. 

§ 106. Early idea of sovereignty in English law. The 
question must be examined in the light of our own con- 
stitutional history, and the references made to English 
history are for the purpose of illustrating precisely the 
changes made by our ancestors, who established our pres- 
ent constitution. 

To fully appreciate the idea of sovereignty and the 



MOonst Hist Am. Law. 82. 
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changes which have taken place in the meaning of the 
word since its introduction in England upon feudal prin- 
ciples^ we should go back so far at least as the time of 
Lord Bacon and Lord Hale (11). 

The brief summary given in the note discloses that the 
parliament was originally treated as occupying a sub- 
ordinate capacity as an advisory council of the king, while 
the jura summi imperii, which Blackstone calls the right 
of sovereignty, is not treated as residing anywhere else 
but as an attribute of the king's person— he has the jura 
majestatis, vel summi imperii, or the right of dominion, 
and the potestas jurisdictionis, vel mizti imperii, that is, 



11 Bectian Three of Hale's Analyiii to entitled "Of rach rights as re- 
late to the king's person." Under this he speaks of the king thus : '*Then, 
as to his natural capacity, as he is king; the great concerns of govern- 
ment requiring a great assistance to the king's natural capacity, the 
laws and custonui of the kingdoms have furnished him with divers 
asiUting councils, which are of two kinds, vis. (to abbreyiate) : ordi- 
nary and extraordinary councils. The ordinary council consists of privy 
council, council at law (the lord chancellor, etc). This court had Juris- 
diction of aiq[)eals from the colonies. [See The Sarah, 8 Wheat SM, 
note; Penn ▼. Lord Baltimore, 1 Ves. 444.] His extraordinary coun- 
cils are two— secular and ecclesiastical. The secular councils are the 
house of peers and house of commons." 

**8ection Four^ concerning the prerogatives of the king. Having 
shown you what rights btiong to the king's person (the parliament 
being the council of the king), we come now to those rights which con- 
cern his prerogatives, namely : Jura majestatls, vel summi imperil, that 
is, the right of dominion ; potestas Jurlsdlctionis vel mixti imperil, that 
Is, the power of Jurisdiction. 

Section Five, concerning the Jura summa majestatls, or rights of 
the king's empire or dominion. 

**8ection Bisf. of the potestas Jurlsdlctionis, or the king's ri^t or 
power of Jurisdiction. Hitherto of the Jura summi imperil, or rights 
of empire or dominion; now we come to the pura mixti imperi or po- 
testas Jurlsdlctionis, wherein the king generally acts by his delegates, 
officers or represoitatlves." Bale's Analysis. 
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the power of jurisdiction (12). The central idea is that, 
while the king has this sovereign power over his subjects, 
there is no legal power to control him; he was natural 
ruler, and all charters of liberty take the form of grants 
from the crown, confirmed by parliament. "When a gov- 
ernment/' says Judge Cooley, "grants a constitution, it 
remains supreme over it'* (13). 

§ 107. The divided sovereignty of Blackstone's time. 
Between the time of Hale and Blackstone great changes 
took place. The convention parliament denied that the 
king was the natural lord, destroying forever the doctrine 
of divine right. Therefore Blackstone says, "the law 
ascribed to the king certain attributes of a great and 
transcedent nature, by which the people are led to con- 
sider him in the light of a superior being, and pay him 
that awful respect which may enable him, with greater 
ease, to carry on the business of government/' "This," 
he says, "is what I understand to be the royal dignity, the 
several branches of which we will now proceed to exam- 
ine." First, the law ascribed to the king the attribute of 
sovereignty or pre-eminence (14), and all subjects owed 
to him allegiance, which was a personal feudal tie. Thus, 
a single personal sovereignty is retained, but the jura 
Bummi imperii, or the supreme power, is transferred from 
the king to the parliament, whereby parliament is raised 
up as the supreme power (15) of the kingdom (16), 



IS See also 1 Blk. Com. 237. 
i*Gon. Hist. Am. Law, p. 81. 
141 000107*8 Blk. 241. 
iBCk>n. Hist Am. Law, 38. 
lel CkMley's Blk. ItSS. 
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whereof the king was a constituent part, and this unit, 
parliament being a body corporate, is invested with su- 
preme, irresistible, absolute, uncontrolled authority (17). 
''For to set bounds is to distrust and destroy, and the law 
being incapable of distrusting those whom it has invested 
with any part of the supreme power, since such distrust 
would render the exercise of that power precarious and 
impracticable, for wherever the law expresses its dis- 
trust of abuse of power, it always vests a superior coer- 
cive authority in some other hand to correct it, the very 
notion of which destroys the idea of sovereignty'* (18). 

Thus we see the modem English sovereignty in an om- 
nipotent parliament without any judge upon earth to de- 
fine its powers, which are without limit, because, (19) it 
is said, to set limits against the abuse of power destroys 
the idea of sovereignty (20). 

In that day the limitations upon the king's prerogative 
were certain and numerous (21). 

The privileges and powers of parliament were uncer- 
tain and indefinite as well as unlimited (22). 



17 Id. 49. See Oooley's notes. 

i«l Ck>oley'8 Blk. 244. 

i»l Blk. 48. 

S0ICL244. 

SI Id. 141, 233, 237; Miller on Constitntion, 67, nota 

u 1 Blk. 163-64. This view of Blackstone was not generally accepted 
by the English people. The following view of Junius is nearer to a 
Just conception: "The power of king, lords and commons is not an 
arbitrary power; they are the trustees, and not the owners, of the 
estate. The fee simple is in us; they cannot alienate; they cannot 
waste. When we say that the legislature is supreme, we mean that 
It is the highest power known to the constitution; that it is the high- 
est, in comparison with the other subordinate powers, established by 
the laws. In this sense the word ^supreme* is relative, not absolute. 
The power of the legislature is limited, not only by the general rales 
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§ 108. Effect of declaring equality. From the premises 
fnmished by this statement from Blackstone's treatment 
of English law, we may now ask the question- 
When inequalities of rank are destroyed, and plainly 
defined bounds are set upon the power of legislation, and 
an independent tribunal created which has jurisdiction 
at the instance of an individual (23) to annul an act of 
the legislative body and to keep all power within the de- 
fined limits, is not sovereignty destroyed? 

It will be admitted by all that sovereignty is not recog- 
nized in American law in the same sense in which it was 
said to exist under the English constitution, for it there 
existed as a right, a substantial right, an absolute right 
in a corporate body, a person, i. e., parliament. 

Strange as it seems, allegiance was not due to the per- 
son possessed with the supreme power in the state. It is 
apparent, therefore, that in the English system sover- 
eignty was not synonymous with the supreme power in 
the state; that the former was a limited power; the latter 
absolute and unlimited. 

The king was a sovereign in the sense that all citizens 
of all ranks were subject to him and owed allegiance, not 
to the people of England, not to the laws of parliament, 
but to the person of the king (24). 



of natnral Justice and the welfare of the commtinlty, but by the forms 
and the principles of our particular constitntion. If this doctrine be 
not tme, we must admit that kings, lords and commons have no rule 
to direct their resolutions, but merely their own will and pleasure; they 
might unite the legislative and executive power in the same hands and 
dissolve the constitution by an act of parliament." Woodfairs Junius, 
pp. vi. Til. See also Stockdale v. Hansard, [1SS&^ 9 Ad. ft El. 1 ; S6 B. 
0. L. 1. 

2« Tnglis y. Trustee, 3 Pet. 158 ; Marbury v. Madison, 1 Cranch, 187. 

M Inglis T. Trustee, 8 Pet 158. 
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The king was the head of the kingdom, a constitnent 
part of parliament ; he held his power of no one. Within 
the kingdom he represented no one bnt himself; was per- 
sonally accountable to no one for what he might do, in 
fact he held his office as an absolute right But after the 
convention of 1688 this sovereign and king was not the 
supreme power in the state. 

§ 109. Extravagant daim of power at the beginning of 
the AnuMJoan Revolution. When Mr. Blackstcme wrote, 
he asserts as the prevailing doctrine in England, that 
whatever the forms of government, '^however they be- 
gan, or by what right soever they subsist, there is and 
must be in all of them a supreme, irresistible, absolute, 
uncontrolled authority, in which the jura summi imperii, 
or the rights of sovereignty, reside. ... By the sov- 
ereignty power is meant the making of laws ; for wherever 
that power resides, all others must conform to and be di- 
rected by it, whatever appearance the outward form and 
administration of the government may put upon it" (25). 

§ 110. Oontraxy view in America. The resistance of 
the American colonies, well begun in 1765, subsequently 
ripened into an absolute and specific denial of the un- 
warranted assumption of power by parliament. The con- 
summation which resulted in the Revolution resulted 
from the attempt by Parliament to exercise the power of 
legislation over the colonies, in violation of the ancient 
principles of consent and representation, and the assent 
to this by the king resulted in such a state of affairs as to 
justify, according to the idea of the same commentator. 



tsl Blk. Ck>iii. 40. Bee Id. leO. 
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the right of revolution^ of which there were several pre- 
cedents (26). 

If there were earls or lords or knights among the colo- 
nists who rebelled, their rank ceased when allegiance was 
renounced, and by the declaration of the whole that all 
were equal (27). 

The colonists insisted upon two ancient principles, or 
rather one principle embodying two ideas, as the basis 
of all law, namely: that no law was of any effect which 
was passed without the consent of the governed given by 
the representatives (28). 

§ 111. How fhe people of fhe United States obtained 
rapreme power. The framers of the Declaration of Inde- 
pendence evidently had in mind the precedent furnished 
by the convention parliament of 1688-89, which declared 
the throne vacant (29), of which Blackstone says: Par- 
liament held ^^that the misconduct of King James 
amounted to an endeavor to subvert the constitution; and 
not to an actual subversion or total dissolution of the 
government, according to the principles of Mr. Locke: 
which would have reduced the society almost to a state 
of nature; would have leveled all distinctions of honor, 
rank, ofSoes and property: would have annihilated the 
sovereign power, and in consequence have repealed all 
positive laws; and would have left the i)eople at liberty to 
have erected a new system of state upon a new founda- 
tion of polity'' (30). 



Ml Blk. Ck>iiL 211-24S. See Wilson's speech In Tlndlcatlon of the 
colonies, 2 Works, WL 

ST Swift's Bystem of Laws, 27; Jameson, Ck>nst Con., sec. 13. 
M2 Wtison's Works, 507, 508. 
Minglls v. Trustee, 8 Pet 15& 
••1 Blk. Ck»n. 213. 
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§ 112. When allegiance was renoimoed all power re- 
tumed to the people. A very slight change in the words of 
Blackstone describing the action of the convention par- 
liament of 1688 describes the acts of the convention which 
framed the Declaration of Independence. They therefore 
very prudently declared the action of the king to amonnt 
to no more than an abdication of government (31), for 
they declare that the king had repeatedly dissolved re- 
presentative houses and refused to cause others to be 
elected, ** whereby the legislative powers incapable of an- 
nihilation have returned to the people at large for their 
exercise.'' They also declared that the king had com- 
bined with others (meaning the English parliament) ''to 
subject us to a jurisdiction foreign to our constitution and 
unacknowledged by our law, giving his assent to their 
acts of pretended legislation." Then follows a recital of 
what these pretended acts of legislation were, namely: 
depriving them of trial by jury, altering fundamentaUy 
the forms of government, and then this recital, referring 
evidently to the declaratory act, "for suspending our own 
legislature and declaring themselves (parliament) in- 
vested with power to legislate for us in all cases whatso- 
ever;" and finally, ''he had abdicated government here 
by declaring us out of his protection and waging war 
against us." 

According to the theory of Blackstone, that there 
must exist somewhere, in all governments, an abso- 
lute despotic power (32), which idea forms a distinc- 
tive branch of his definition of law, the colonists, by 



>i Id. See Declaration of Ind^MOdenca 
»1 Blk. Com. 48, 102. 
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declaring independence and equality, and that the legisla- 
tive power had returned to the people, put themselves in 
identically the position which he described where he says 
the devolution of power to the people at large includes 
in it a dissolution of the whole form of government es- 
tablished by that people ; reduces all the members to their 
original state of equality, and, by annihilating the sov- 
ereign power, repeals all the positive laws whatsoever 
(33). 

According to the doctrines of political law as they ob- 
tained in England, the action of the colonists, as evi- 
denced by the Declaration of Independence, reduced the 
individuals who inhabited the colonies to a state of na- 
ture; for, says Blackstone, ^^when civil society is once 
formed, government at the same time results of course, 
as necessary to preserve and keep that society in order. 
Unless some superior be constituted whose commands and 
decisions all the members are bound to obey, they would 
still remain in a state of nature without any judge ui)on 
earth to define their several rights and redress their sev- 
eral wrongs. But as all members which compose this so- 
ciety were naturally equal, it may be asked, in whose 
hands are the reins of government to be intrusted!" (34). 

§ 113. The declaration of equality destroyed personal 
sovereignty. Here it is that the learned commentator con- 
founds society with government, and very naturally; for 
with him the parliament is the great body politic, the 
state, and also the government, and the people are no 
more, no less, than individual subjects (35). 



>t 1 Blk. Com. 218. 

Mid. 48, 213. 

u shar. Blk. 48, 218, notes; 1 Wilflon't Works, 270, 271. 
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It is evident that the f ramers of the Declaration of In- 
dependence did not acquiesce in the view that such acts 
repealed all their laws ; for while they deny the powers 
of parliament over them upon the ground that they are 
not represented, and declare that the crown has abdicated 
the government, they do not admit that their laws are 
repealed (36). 

It was a well known rule that a change in form of gov- 
ernment, or in the persons who exerdise it, does not re- 
peal existing laws (37). 

At the time of the Declaration of Independence the 
colonists affirmed that they had existing among them what 
they had brought with them, developed and possessed as 
their birthright, the common law of England, which they 
contended was founded upon two ancient pillars— consent 
and representation (38). Throughout all their subse- 
quent acts and doings they professed to observe the prin- 
ciple that all authority was derived from the people they 
represented, either expressly given or impliedly ratified 
(39), thus extending any idea of the supremacy of any 
person or class over the whole mass or any member 
thereof, and they did not agree that because there were 



••Society ▼. New Haven, 8 Wheat 4d4; Inglla v. Trustee, 3 Pet 
158. See also Webster's reply to Calhoun; liarshairs argument In 
Ware v. Hylton, 3 Dall. 282. 

B7 American Ins. Ck>. ▼. 856 Bales of Cotton, 1 Pet 540 ; C. ft P. Ry. Co. 
▼. McGllnn, 114 IT. S. 542-46. 

tt The binding force of an act of parliament arises from the Idea of 
representation, and that every dtlaen Is a party to It and consents to 
it Mlddleton v. Crofts, 2 Atk. 654; Matthews v. Bnrdett, 2 Salk. 67a 
See also 1 Blk. Com. 234 ; Swift's System of Laws, p. 27 ; IngUs v. Trus- 
tee, 8 DalL 15& 

M Ware v. Hylton. 8 Dall. 232. See 2 Wilson's Works, 666. 
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no inequalities of rank nor any orders of nobility they 
were and must remain without laws (40). It must be 
confessed that they stood as Englishmen never stood be- 
fore—equals in rank, equals in right. 

§ 114. Consent of equab the basis of American law. 
The inhabitants of the colonies, by declaring that all men 
were created equal (41), and further declaring that gov- 
ernments must derive their just powers from the gov- 
erned, placed themselves in a i)osition never occupied by 
Englishmen nor recognized by the English constitution. 

The theory adopted by Blackstone, that both govern- 
ment and law were swept away, was not admitted. 



«ol Wilson's Works, 321. 

41 The DedaratloB Is, not that all men are created free and equal, 
or bom free and eqnal. The Declaration is frequently misquoted. The 
origin of the principle stated in the Declaration, that "all men are 
created equal," is frequently accredited to French publicists, and the 
language ascribed to Thomas Jefferson and his associates who penned 
the last draft of the document Prof. Hammond says: "The Declara- 
tion beginning with the statement that all men are horn free and equal/' 
etc, and adds (in language translated almost literally from the writ- 
ings of Voltaire) (1 Ham. Blk. 276), thus seeming to credit Voltaire 
with the invention of the language of the Declaration. An objection 
to Hammond's statement is that he himself misquotes the words, and 
it is not easy to see how a translation can be Uter^U — ^it may be liberal. 
See 2 Wilson's Works, 507, note. 

It is well in such matters to be exact August 17, 1774, James Wil- 
son, in a speech in vindication of the colonies, said: "All men are by 
nature equal and free; no one has a right to any authority over an- 
other without his consent; all lawful government is founded on the 
consent of those who are subject to it ; such consent was given with a 
view to insure and to increase the happiness of the government above 
what they could enjoy in an independent and unconnected state of 
nature. The consequence is that the happiness of the society is the 
flrat law of every government" A comparison of the second clause of 
the Declaration of Ind^)endence with this clause of the address dis- 
closes that every essential idea of the former is expressed in the latter, 
except the right of separation, which it would have been Injudidous 
to have then expressed. See 2 Wilson's Works, 607, 608. 
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The lawyers of the oolonists had imbibed other notions 
of the nature of law and government. The solution of the 
problem of self-government involved an examination of 
that branch of Blackstone's definition of law wherein it 
is asserted that the '^law is a rule prescribed by the su- 
preme power in the state.'' This is the basis and pith of 
the whole matter. 

In the great case of Chisholm v. Georgia the supreme 
court went to the very root of this question of sovereignty 
while commenting upon the principle announced by Black- 
stone, which at that time obtained sanction from the 
Crown party in England (43). 

Justice Wilson in his opinion says: ''This position is 
only a branch of a much more extended principle upon 
which a plan of systematic despotism has been lately 
formed in England and prosecuted with unwearying as- 
siduity and care. Of this plan the author of the Com- 
mentaries, if not the introducer, was at least the great 
supporter. He has been followed in it by writers later 
and less known; and his doctrines have, both on the other 
and this side of the Atlantic, been implicitly and gener- 
ally received by those who neither examined their prin- 
ciples nor their consequences. The principle is that all 
human law must be prescribed by a superior. This prin- 
ciple I mean not now to examine. Suffice it at present to 
say that another principle, very different in its nature 
and operations, forms, in my judgment, the basis of sound 
and genuine jurisprudence; laws derived from the pure 
source of equality and justice must be founded on the 



4s This was a new doctrine and was not universally approved. 
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oonsent of those whose obedience they require. The sov- 
ereign, when traced to his sonroey mnst be found in the 
man" (44). 

In hiB lectures before the Philadelphia Law School in 
1791 he had investigated that question with care. He 
pertinently inquires: ''Is it essential to law that inferior- 
ity should be involved in the obligation to obey itt Are 
these distinctions at the root of all legislation t . . • 

''If I mistake not, this notion of superiority which is 
introduced as an essential part in the definition of a law— 
for we are told that a law always supposes one superior 
who is to make it— this notion of superiority contains the 
germ of the divine right" • . • "Despotism by an 
artful use of 'superiority' in politics, and scepticism by 
an artful use of 'ideas' in metaphysics, have endeavored 
—and their endeavors have frequently been attended with 
too much success— to destroy all true liberty and sound 
philosophy. By their baneful effects the science of man 
and the science of government have been poisoned to their 
very fountains." Professor Hanunond says truly: "By 
these arguments Judge Wilson has shown that Black- 
stone's definition ranked hun, in spite of himself, with the 
supporters of divine right and absolute power" (45). 

§ 115. Legislative power not supreme or absolute. It 
is in his fifth chapter, the subject of which is "Of Munici- 
pal Law," that he eradicates root and branch this heresy 
in political doctrine. He says: "In regard to this point 
in the definition, I must beg leave to assign the epithet 



4« Chtadiolm y. Georgia, 2 Dall. 46a 
«K 1 Ham. Blk. note 11, V* 112. 
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Mangerons and unsoniKL' It is of high import to the 
liberties of the United States that the seeds of despotism 
be not permitted to Inrk at the roots of oar municipal 
law" (46). He then examines Blackstone's exposition of 
the legislative power and the jpowen of parliament, and 
as to the idea that there is and must somewhere be abso- 
lute and despotic power, as implied by this definition, 
says: ''Let us now pause and reflect. After what we see 
can be done, after what we see has been done (in ih(^ 
United States), in the delegation and distribution of the 
rights and powers of society, can we subscribe to the 
doctrine of the Commentaries, that the authority which is 
legislative must be supreme? Can we consent that this 
doctrine should form a first principle in our system of 
municipal lawT Certainly not. This definition is not 
calculated for the meridian of the United States" (47). 

Blackstone seems to have omitted to notice the opinion 
of the judges of England that the binding force of an act 
of parliament arises from the idea of representation, and 
that every citizen, as a party to it, consents to it (48). 

§ 116. Official power is never allowed as a personal 
right. Having seen the origin and nature of sovereignty 
and that its essential attributes are inequality and un- 
limited power, and noticed that inequality and personal 
superiority are repudiated by the Declaration of Inde- 
l>endence, it remains to inquire whether this society of 
equals has created or recognized, as inhering in any per- 



4« 1 Wilflon'B Works, 159-60. 
4T Powna & Bidwell, 182, U. S. 244, 

48 1 Wilson's Works, 160-175; Middleton ▼. Cross, Atk. 65; Matthews 
▼, Bnrdette, 2 Salk. C72 ; 1 Shar. Blk. 147, note. 



Digitized by VjOOQ IC 



JUBISPBUDENCE AND INSTITUTIONS 261 

son, body or class, the other attribute, viz., miliinited 
power. The first peculiar principle is the republican one, 
that official power is never exercised as of personal right 
(49). In England two branches of the legislative body 
exercised their authority as of individual right; that is, 
the king, because he was king, had a voice in legislation, 
and likewise the lords, because they were lords, had a 
voice, and when they voted or acted they voted or acted 
for themselves and in their own right and not as repre- 
senting or acting for any one else. Judicial and execu* 
tive power were exercised by the king as of right. The 
only representative body was the Commons, and histori- 
cally their right in the parliament was originally de- 
rived from a command to send representatives to parlia- 
ment, which ripened into a right by long usage (50). In 
a democracy, inasmuch as, theoretically, all may partici- 
pate in legislation, each exercises these rights for him- 
self, and does not delegate anything excepting the exec- 
utive administration of these democratic laws. In Amer- 
ica, by reason of the equality of the citizens, the principle 
naturaUy existed, by virtue of their situation, that no in- 
dividual or body had any right or authority over any one 
else, and it naturally resulted that no power or authority 
should be exercised excepting by the consent of the gov- 
erned and through representatives chosen for that 
purpose. 

§ 117. The people expressly limit fheir power. They 
established also another novel principle. Experience had 



4» Swiff 8 System of Laws, 27. 

•0 Id. 26 ; Webster's Argument in Luther v. Borden, 7 How. 1 ; 2 Wil- 
son's Works, 57& 
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tangbt them by many examples (51) that legislative 
power by the many or the few might be abased, and the 
declaration that the legislative i>ower had retamed to the 
people at larg^ coupled with those jnst mentioned, 
namely, that government derived its powers from con- 
sent, and that men were eqnal, resulted in a situation which 
is well expressed in the preamble to the constitution of 
Massadiusetts (52), wherein the people of that state ac- 
knowledge the goodness of Providence in affording them 
an opportonity, deliberately and peaceably, without 
fraud, violence or surprise, of entering into an original^ 
explicit and solram compact with each other, and of 
forming a new constitution of civil government for them- 
selves and their posterity, in which, after explicitly 
declaring the rights of the citizens of the commonwealth, 
they declare that they establish it to 'Hhe end that it 
might be a government of laws and not of men'' (53). 

§ 118. All legislative power is limited. In America 
there are recognized two distinct branches of legislative 
power (54). The one i)olitical, exercised originally, in 
the formation of the United States constitution, by the 
electors as the immediate representatives of the people, 
and now habitually exercised in assemblages which have 
become familiar in the states under the name of constitu- 
tional conventions, and properly so, because they are con- 
fined in their actions to the enactment of fundamental or 



■1 See a great many cited In arguing and deciding Stockdale t. Han- 
sard, 9 Ad. ft BL 1; B. e, S6 B. G. L. B. I. 

MiTsa 

MlCaaa. Const 1780; Bfarbury v. Madison, 1 Cranch, 187. 
M 000167*8 Blk. (8d ed.) 161. This subject wiU be more fully treated 
in connection witti the leglslatlTe power. 
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political legislation (55). The other, the ordinary legis- 
lation exercised by congress or the general assemblages 
existing in all the states— always exercised by representa- 
tives chosen by the electors (56). None of the legislar 
tnres have any power to make changes in the constitu- 
tion. In England a constitutional convention was un- 
known (except the revolutionary bodies unwarranted by 
the constitution) (57). Parliament possessed and exer- 
cised all legislative power. In America only the people 
can make changes in the constitution. The people of the 
United States have made provision for amendments pro- 
posed to them by congress or devised by themselves at a 
constitutional convention, though in all cases the legis- 
lative assemblies must be consulted, while the people of 
the states usually act in the latter mode. When the 
people make a constitution they are acting politically; 
they are agreeing upon fundamental laws for the pur- 
pose of limiting the exercise of authority; and it is set- 
tled law that they can and have set limits upon the extent 
and mode of law-making even by themselves. 

The new principle which pervades all of thefr acts, viz., 
that no power shall be exercised as of personal right, but 
officially as a trust (58), resulted in an entirely new ap- 
plication of the old idea of representation, and pu^ a new 
aspect upon the doctrine of consent very different from 
the old idea. It was the voluntary consent of equals, not 
the submission of subjects. 



M See Grimkie's Argoment, State v. Hunt, 2 mil (S. C), 16L 

M U. S. Oonst, arts. I and V. 

•T See JameBon on Ck>D8t Oonv., | & 

M2DaU. 472 (Jay, J.). 
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They did not cast off old principleB and disregard an- 
cient landmarks. The liberty of our fathers was not the 
license of anardiy, bat the liberty of law (59). Long be- 
fore the constitution, James Wilson in the Pennsylvania 



MCooley'B Principles, 23; Dodge ▼. Wootaey, 18 How. 83L "The 
clearest and most concise analysis of the general features of our politi- 
cal system may be found in the celebrated argument of the eminent 
statesman and great constitutional lawyer, Mr. Webster, in the case 
of Luther ▼. Borden, 7 How. 1. in the supreme court of the United States, 
which arose out of wliat is known as the 'Dorr Rebellion.* He said in 
substance that the only source of political power is in the people ; that 
they are sovereign, that is to say, the aggregate community, the accum- 
ulated will of the people, is sovereign, but that it ii not the sovereiffntv 
which acts in the daily ezerdse of sovereign power. The people can- 
not act daily as the people. They must establish a government, in- 
vest it with so much of the sovereign power as the case requires, and 
this sovereign power being delegated and placed in the liands of the 
government becomes what is familiarly called the state. The next prin- 
ciple is that, as the exercise of legislative power and the other powers 
of the government immediately by the people themselves is impracti- 
cable, they must be exercised by representatiyes of the people. The 
basis of this r^resentatlon is suflTrage. The right to choose repre- 
sentatives is every elector's part in the exercise of sovereign power. 
To have a voice in it, if he has the proper qualifications, is the portion 
of political power belonging to every elector. That is the beginning. 
That is the mode in which power emanates from its source and enters 
into the hands of conventions, legislatures, courts of law, and the chair 
of the executive. Suffrage is the delegation of the power of an indi- 
vidual to some agent. Then follow two other great principles of the 
American system. The first one is that the right of suffrage shall be 
guarded, protected and secured against force and against fraud; and 
the second is that its exercise shall be prescribed by previous law, — 
that every man entitled to vote may vote; that his vote may be sent 
forward and counted, so that he may exercise his part of sovereignty 
in common with his fellow-citizens. There is another principle equally 
true, that the people often limit themselves, and set bounds to their 
own power, to secure the Institutions which they have established 
against the sudden impulses of mere majorities, and also tliat they 
may limit themselves by their constitutions in regard to the qualifica- 
tions of the electors and the qualifications of the elected. Webster's 
Works, vol. 6, pp. 221-227, cited by the court with approval in In re 
Duncan, 139 U. S. 461. See Vanhome's Lessee v. Dorrance, 2 Dall. 
a08." State v. Cunningham, 81 Wis. 440, 407, 48S, 
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convention asserted that ^^the law is the common stand- 
ard by which the excesses of prerogative as well as the 
excesses of liberty are to be regulated and conformed^'' 
plainly indicating that they understood both that power 
and liberty might have excesses, and were to be regulated. 

The formation and existence of state governments ever 
since the Declaration of Independence were based upon 
voluntary consent (60). 

§ 119. The natural right of revolution is reoognind. 
There is inherent in the people a justifiable right (a sov- 
ereignty, if one chooses so to term it) to abolish or alter 
the existing form of government whenever it i>s found 
inadequate to the purposes intended. It ought not to be 
denied by us, having been asserted by our forefathers 
and exercised by them. But it is quite as frequently for- 
gotten that this is nothing more or less than a justifica^ 
tion for the exercise of revolution, A minority may as 
justifiably rebel as a majority; indeed, the colonists were 
not a majority of King George's subjects (61). 

§120. The original consent required was individual 
consent. All fellow-subjects among the colonists who so 
desired were allowed to retain their allegiance to the 
king (62). But when it is said that government is estab- 
lished by consent, the question arises, By the consent of 
whom! The consent of the people as a body or the con- 
sent of the individuals! It is an axiom in American law 
that government derives all its just powers from the con- 



00 Ware v. Hylton, 8 Dall, 232. 

«i JameBon, Const. Con., $239; State ▼. Hunt, 1 HIU (S. 0.), 172; 
Bliss on Sot., p. 143 ; Luther v. Borden, 7 How. 1. 
«s 1 Shar. Blk. 47, Note. 
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sent of the governed (63), and not from the submiseion 
of subjects to a government promulgated by a supreme 
power. As a politioal fact, as a practical fact, as a legal 
fact, the consent involved is the consent of the individual ; 
and this established the supreme law and made it obliga- 
tory upon each and all. How was consent given t Judge 
Sharswood says: ''It is to be remarked that in the freest 
nations, even in the republics which compose the United 
States, the consent of the entire body of the people has 
never been expressly obtained.'* "The people*' com- 
prise all of the men, women and children of every age and 
class, but they were not one people in the same sense until 
the constitution was adopted. A certain number of men 
have assumed to act in the name of all the community 
(64). 

This doctrine of consent as a political doctrine is not 
acquiesced in by all of our prominent politicians. As a 
matter of course the doctrine receives support from the 
so-called Socialists, and is also acquiesced in by Demo- 
crats. On the other hand there are a certain class very 
indefinitely described as Imperialists, who repudiate the 
idea of consent as having any efScacious operation in 
American or English law (65). 

For example. Senator Piatt of Connecticut has said 
that governments derive their just powers from the con- 
sent of some of the governed. So distinguished a scholar 



M Fed., No. 40. The Declaration of Independence asserts it 

M Ware v. Hylton, 3 Dall. 232. 

csThe great difficulty of discussing such political views is the in- 
definite meaning of such words as socialist, democrat, imnerlnlist. etc., 
but as here used these words are confined to men who also profess (o 
believe in an efficient constitutional system of government 
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as Senator Lodge refers to the consent theory as a mere 
aphorism, **a fair phrase that runs trippingly on the 
tongue/* And the New York Outlook says that **we do 
not believe that government rests upon the consent of the 
governed.*' 

Perhaps these distinguished citizens have overlooked 
the fact that the Declaration of Independence does not 
afKrm that government rests upon consent, but that 'Hhe 
just powers of government are derived from consent.*' 
Against these modem politicians we may safely array 
the language and position of Mr. Justice James Wilson, 
one of the fathers of the Constitution; and the republi- 
cation of his works has in a measure revived the true 
theories of the Constitution, and brought back the gov- 
ernment to the original lines upon which it was projected. 

This doctrine is of such immense importance to the 
problem of self-government as to justify a still more ex- 
tended explanation. 

In an extended review of the works of James Wilson 
(edited by the author of the present article) a reviewer in 
so dignified a paper as The Nation, used the following 
remarkable language, directed to the topic of Consent, as 
expounded in the writings of Wilson: **It cannot 
be honestly said that Wilson's abstract speculations of 
law are of much greater value than those of Puflfendorf, 
though they are one degree more modem. He (Wilson) 
traces law to custom and consent. It has been proved 
over and over again since his time that this is mere as- 
sumption opposed to facts of history. Law had its origin 
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(66) partly in brute foroe, partly in cusUmi, and partly 
in regulations, enforoed by a sovereign.'' That such a 
view should be held by one who has the right to use the 
editorial ''we'' in so prominent a paper as The Nation, is 
reason enough for examining a doctrine so much at war 
with the theories of our jurisprudence. Perhaps an au- 
thor should, as I have heretofore done, preserve silence 
as to matters stated in reviews of his own efforts, but the 
statement facilitates making clearer the different theories 
in such a way as perhaps to enforce their attention more 
upon those who chance to read the book. It will not be 
denied that every one who would exercise rights under 
our Constitution and in our Society and participate in 
our politics should have a clear conception of the nature 
of the society, government and principles of politics. 

It is not proper to speak of the opposing views and 
theories known as the compact theory and consent theory 
as if they were peculiar inventions of Puffendorf and 
Wilson respectively. They were but expounders and ad- 
vocates of different i>olitical theories. 

The theory of Puffendorf 's was one which Blackstone 
and others at various times endeavored to establish as a 
part of the theory which should govern in England. Our 
Revolutionary fathers, assisted by Pitt and Burke in the 
English Parliament, repudiated the compact theory as 
the governing one in British jurisprudence, and advocated 
the theory of consent. A majority of Parliament de- 
feated Pitt and Burke, and for a time supported the Tory 



«« This is a fair specimen of the quality of reasoning indulged in by 
many politicians. The question is not one of the origin of Law or of 
Government, but of the basis of the Govenunent of the United States 
of America. 
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theory. The American statesmen and patriots at once 
repudiated the action of Parliament and declared their 
independence. 

According to the theory of which Pnffendorf was the 
exponnder, the officers to whom powers of government 
are granted, are superior to the other members of the 
same society. The view expounded by Wilson is that those 
to whom the reins of government are entrusted are agents 
exercising a delegated authority, entirely official in its 
character, and not affecting the personal status of the 
officer. 

The assertion of the reviewer that law had its origin 
partly in brute force, partly in custom, and partly in reg- 
ulations enforced by a sovereign, supported though it is 
by the dignity of the editorial we, lacks relevancy in the 
one essential particular, viz : its application to the system 
of law which applies to the society known as the United 
States of America. The argument is not what is the his- 
torical basis as to how rules were originally promulgated 
and enforced, but what is the basis of the right to pro- 
mulgate and enforce rules in this Bepublic. Before the 
Declaration of Independence these things were abstract 
academic speculations. That document took a step in ad- 
vance and extended the argument in the form of an 
axiomatic postulate. 

The original compact theory, advocated by Puffendorf 
and Blackstone, is precisely what was objected to and 
repudiated, because it involved submission, established 
inequality and admitted that the making of laws was not 
by consent, but the command of a supreme sovereign. 
As a theory, that adopted by Wilson and his co-laborers 
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is not a wbit more modem than that of PtifiFendorf' s. It 
wa8 espoused by Locke and Montesquieu, but in English 
Law it has lasted longer. The theories have still each 
their advocates in various parts of the world. Conflict 
between the two was and is irrepressible. They cannot 
exist in the same society and at the same time (67), The 
repudiation of the one in America was final. 

Since the review was written, the views expressed by 
the reviewer have been condemned, and those of the 
writer supported by an authority which should naturally 
cast the scale in the favor of the side he espouses. 

Lord Bussell in his celebrated address on International 
Law and Arbitration, delivered before the American Bar 
Association at Saratoga in 1896, considered the na- 
ture of International Law, and in the course of his re- 
marks stated that '^even in Societies in which the ma- 
chinery exists for the making of Law in the Austinian 
sense, rules or customs grow up which are laws in every 
real sense of the word, as for example, the Law Mer- 
chant. Under later developments of arbitrary power 
laws may be regarded as the command of a Superior with 
a coercive power in Austin's sense. In stages later still, 
as government becomes more frankly democratic, resting 
broadly on the popular will, laws bear less and less the 
character of commands imposed by a coercive authority. 



07 «See ISiigllflh Political PhilOBophy' page 62, by WiUIam Graham, 
Profeaaor of JuriBpnidence at Queen's College, Belfast Ck>mmentiog 
on Locke's theory of 'Oonsenf which was borrowed and amplified by 
Rousseau, Professor Graham writes : It is true that unless they (gov- 
ernments) finally rest on the unforced and willing consent or agree- 
ment of the people or the majority they are not free governments."* 
Quoted from Annals of the American Academy of Political and Sodal 
Science, voL XVIII, p. 29. 
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and acquire more and more the character of customary 
law founded on consent. Savigny indeed, says of all law, 
that it is first developed by usage and poptilar faith, then 
by Legislation, and always by internal silently operating 
powers, and not mainly by the arbitrary will of the Law 
giver. • . . What then is International Lawt I 
know of no better definition of it than that it is the sum of 
the rules or usages which civilized states have agreed 
shall be binding upon them in their dealings with one an- 
other. • . • In fine International Law is but the sum 
of those rules which civilized mankind have agreed to 
hold as binding in the mutual relations of States. As we 
are not to-day considering the history of International 
Law, I shall say but a word as to its rise and then pass on 
to the consideration of its later developments and tenden- 
cies. Like all Law in the history of human societies it 
begins with usage and custom, and unlike Municipal Law, 
it ends there. . • . For, just as within the individual 
state custom gives rise to law, so for the human race as a 
whole, usages have led to the growth of the laws of na- 
tions." It may therefore safely be adopted as a political 
postulate obtaining in both of the great English speaking 
nations, that the modem foundation of law is consent. 
Indeed it is a criticism upon Blackstone's Commentaries 
that he omitted reference to the cases in the English law 
wherein the judges on solemn occasions, while deciding 
cases, affirmed that the law of England was based upon 
consent (68). 



M See 1 Wllion*!! Works, 39S. The coronatloii (Mitfa of the present 
King of England illustrates precisely the two great positions of Anglo- 
American law, namdy, the snprranacy of law, and the theory that it 
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The position of the American Judiciary is well illus- 
trated by the views expressed in a recent case decided in 
Wisconsin, State v. Krentzberg. 

^'In this case we are confronted with that gravest of 
sociological questions: How far, consistently with free- 
dom, may the rights and liberties of the individual mem- 
ber of sodety be subordinated to the will of the govern- 
ment? That question has been at war from the very first 



!■ the law of the people consented to by them tfarongh their constita- 
tlonai repreeentativefl. 

Lord chanctilor— Is yonr majeety willing to take the oath? 

The king— I am. 

Lord dianoellor— will yon solemnly promise and swear to goyem 
the people of thit UnUed Kingdom of Great Britain and Ireland and 
the dominions thereto belonging according to the statutes in parliament 
agreed on and the respectlYe laws and customs of the same? 

The king— I solemnly promise so to do. 

Lord diancelloi^-Will yon to the ntmost of yonr power cause law 
and Justice in mercy to be executed in all your Judgments? 

The king— I wllL 

Lord diancellor — ^Will you to the utmost of your power maintain the 
laws of God, the true profession of the gospel and the Protestant Re> 
formed religion established by law, and will you maintain and preserve 
inviolably the settlement of the United Church of England and Ireland, 
and the doctrine, worship, discipline and government thereof, as by law 
established within England and Ireland and the territories thereunto 
belonging, and will you preserve unto the bishops and clergy of England 
and Ireland and to the churches there committed to their charge all 
such rights and privileges as hy lau) do or shall pertain to them or any 
of them? 

The king— All this I promise to da 

The proclamation by which the death of the queen and the accession 
of Edward VII. is made public is Issued through the prime minister and 
the archbishop of Canterbury, with the sanction of the privy council 
and reads as follows: 

"Whereas, It has pleased the Almighty God to call to His mercy 
our late sovereign lady. Queen Victoria, of blessed and glorious memory, 
by whose decease the imperial crown of the United Kingdom of Great 
Britain and Ireland is solely and rightfully come to the high and mighty 
Prince Albert Edward. We therefore, the lords spiritual and temporal 
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existence of any form of government. For many cen- 
tnriesy while debated as an ethical and philosophical ques- 
tion, it was resolved in each instance by force or by the 
ability to exert force. A little more than a centnry ago 
the attempt was made by the American people to define 
the limits by written contract, and to withdraw their de- 
cision and vindication from the arena of physical strife 
and transfer it to the peaceful form of the jndidary'' 
(69). 

§ 121. The right of expatriation allows the constant eoc- 
erdse of assent or dissent. *'Very plainly, then, it is es- 
sential to the American doctrine of consent to hold that 
every citizen shall have a right at any time to expatriate 
himself (70), How can the consent of the governed be in 
any sense implied if the citizen is coerced to remain a 
member of the state through all the changes which its 

of this realm* being here with those of her late majesty's privy coondl, 
with numbers of other principal gentlemen of quality, with the lord 
mayor, aldermen and citizens of London, do now hereby with one voice 
and consent of tongue and heart publish and proclaim that the high 
and mighty Prince Albert Edward is now by the death of our late sov- 
ereign of happy memory become our only lawful and rightful liege Lord 
Edward, by grace of God King of the United Kingdom of Great Britain 
and Ireland, defender of the faith, to whom we acknowledge all fftith 
and constant obedience, with all hearty and humble affection, beseech- 
ing God, by whom kings and queens do reign, to bless our royal King 
Edward with long and happy years to reign over us." 

•9 State V. Kreutzberg, 114 Wis. 630, 91 American Stat^ Rep. p. 98S. 

TO "Prima ftide, and as a general rule, the character in which the 
American antenati are to be considered will depend upon, and be de- 
termined by, the situation of the party and the election made at the date 
of the Declaration of Independence, according to our rule ; or the Treaty 
of Peace, according to the British rule. But this general rule must nec> 
essarily be controlled by special circumstances attending particular 
cases. And if the right of election is at all admitted, it must be deter- 
mined in most cases by what took place during the struggle, and between 
tho Declaration of Independence and the Treaty of Peace. To say that 
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form of government may nndergo, whether with or with- 
out his approbation (that would be submission). It is 
clear that in any such case he may remove himself and 
his property to any country he chooses, and he must be 
allowed reasonable time to make his election. This course 
was adopted at all periods of the American Revolution. 
All persons, whether natives or inhabitants, were con- 
sidered entitled to make their choice either to remain sub- 
jects of the British crown or to become citizens of one or 
other of the United States. This choice was necessarily 
to be made within a reasonable time" (71). 

The majority of a colony, upon assuming to be an in- 
dependent state, did not assume, against the will of the 
minority of the inhabitants, the right to make them mem- 
bers of the state. In order, therefore, to make such per- 
sons members of the state, there must be some overt act 
of consent on their own part to assume such a character, 
and then, and then only, could they be deemed to have 
determined their right of election. Tte consent of each 
individual could in no other mode be practically ascer- 
tained (72)., 

§ 122. All political action was taken in the name of the 
people. In all societies some must originally assume to 
act. In some societies those who assume to act assume to 



the election must have been made before, or immediately at, the Dec- 
laration of Independence, would render the right nugatory. The doe- 
trine of perpetual allegiance is not applied by the British courts to the 
American antenatt This is fully shown in the late case of Doe ▼. AxA- 
lam, 2 Bam. ft Ores. 779." Inglis ▼. Trustees of Sailor's Snug Harbor. 
» Pet 121. 

" 1 Shar. Blk. 47, note 11. 

T2 ingUB V. Trustees, 3 Pet. 158. 
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act in their own right, thus usurping the right to govern. 
This is the origin of feudal sovereignty (73). In the for- 
mation of our governments^ by express declaration, those 
who assumed to act, in each step towards the formation 
of this government, have assumed to act, not on their own 
behalf, not of right, but in a representative capacity. ^ ^ In 
the name of the good people of these colonies'' (74), or in 
the name of the people. It is only such acts as are pro- 
fessedly performed that can, according to the rule of 
agency, be ratified. By accepting and ratifying such acts, 
they are made the acts of each individual. The doctrine 
of consent, by exercising the right of election after a rea- 
sonable period within which to exercise it, is the basis of 
each man's consent to the form of government (75). The 

Ys Chlflholm ▼. Georgia, 2 Dall. 470. 

T« Declaration of Independence. 

TB Declaration of Independence; Inglla ▼. Trostees, 8 Pet. 160; Tal- 
bot ▼. Jansen, 3 DalL IB. "From these conventions the constitution 
derlTee Its whole authority. The government proceeds directly from 
the people; Is ordained and established In the name of the people; and 
is declared to be ordained *ln order to form a more perfect union, ee- 
tabllsh Justice, Insure domestic tranquillity, and secure the blessings of 
liberty to themselves and their posterity.' The assent of the states, In 
their sovereign capacity. Is Implied In calling a convention, and thus 
submitting that Instrument to the people. But the people were at per- 
fect liberty to acc^t or reject It, and their act was flnaL It required 
not the affirmance and could not be negatived by the state governments. 
The constitution, when thus adopted, was of complete obligation, and 
bound the state sovereignties. It Ims been said that the people had 
already surrendered all their powers to the state sovereignties, and had 
nothing more to give. But surely, the question whether they may re- 
sume and modify the powers granted to government does not remain 
to be settled in this country. Much more might the legitimacy of the 
general government be doubted, had it been created by the states. The 
powers delegated to the state sovereignties were to be exercised by 
themsrives, not by a distinct and independent sovereignty created by 
themselves. To the formation of a league, such as was the confedera- 
tion, the state sovereignties were certainly competent But when. In 
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fact of acknowledging this right of choice involves the ad- 
mission, on the part of those assuming to act, that they 
were acting for others. 

Theconyentionaf 1787 acted in antra droit (76). The 
action of the convention of 1787 and the adoption of the 
present constitution has been said to have been revolu- 
tionary; but the delegates who met in convention were 
careful not to violate the fundamental principle whidi 
had been adopted by all bodies of Americans as the pole- 
star of all their acts when in convention assembled, 
namely: That all persons and all assemblages assuming 
to act or advise should assume to act in the name of the 
people, and while so acting should never perform an act 
having any force or validity from the mere performance, 
but deriving force and validity and life by virtue of pre- 
vious instruction or subsequent ratification of the people, 
a principle guaranteeing absolute safety; for, whether 
beyond the constitutional bounds or within them, the re- 
jection of the proposed rule in one case nullified the act, 
and the approbation of it in the other had the effect of 
blotting out antecedent errors and irregularities (77). 

§ 123. nie sanction of the constitution was its adoption 
by the people. Therefore, the present constitution, being 
before its adoption an unauthorized proix)sition, was sub- 
mitted to the people for adoption, assent and ratification. 



order to form a more perfect union/ it was deemed necessary to change 
this alliance into an effective government, possessing great and sovereign 
powers, and acting directly upon the people, the necessity of referring 
to the people, and of deriving its powers directly from them, was f^t 
and acknowledged by all/' ATGuUoch v. Maryland, 4 Wheat 816, 40S. 

7« In the right of another. 

TT Fed., No. 40. 
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and not published and prescribed (78). The convention 
was not a convention of the people of the United States 
(79) • There was no authority to call a general conven- 
tion of the people (80). Indeed, Bhode Island never took 
part in the convention and sent no delegates to it It was 
submitted to the citizens of the thirteen states, between 
whom existed a league, not because there was any au- 
thority from each of the thirteen to formulate a plan and 
submit a draft, but simply because of the plenary power 
of any body of freemen to submit a proposition to any 
other body or individual, when impelled to do so from the 
exigency of the occasion. It did not bind any individual 
till he assented to it. It did not affect any state or gov- 
ernment, therefore, till its citizens, through their repre- 
sentatives, assented to it. It did not bind the people of 
any state until and unless eight other states joined with 
them. It then only bound those who adopted it, and when 
thus adopted by nine states it dissolved the league and 
ceased to be a proposal, and became a constitution. 

§ 124. The act of adopting the new oonstitation violated 
the compact of oonfederation between the states. Because 
it did not require the ratification of all the states it was 
in disregard of the articles of confederation, which pro- 
vided that the compact could not be superseded without 
the unanimous consent of the parties to that instrument, 
and North Carolina and Bhode Island not ratifying it 
(the latter not taking any legal steps in recognition of it), 



T« Doer's Outlines, sec 860. 

T» Fed., No. 4a 

•0 Baldwin's Views, U Pet (App.) lA. 
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had the legal right to insist that the act was revolution- 
aiy, and so it was (81). 

§ 125. The antonomy of the states was presenred. But 
the ratification did not dissolve the states. The citizens 
of the ratifying states became citizens also of the new 
state called nnder the old name— the United States (82), 
—and then, and then only, were the people created one 
people and one nation (83). The old confederacy was a 
league between states and depended upon state action, 
having no means of enforcing individual obedience. The 
constitution of the United States creates direct relations 
between the United States government and individuals 
(84). Webster, in his reply to Calhoun, says : "The con- 
stitution utters its behests in the name and by the au- 
thority of the people, and it exacts not from states any 
plighted public faith to maintain it. On the contrary, it 
makes its own preservation depend on individual duty 
and individual obligations (85). The states cannot, by 
neglect, stop the wheels of government. The individual 
oath of office of the state legislative bodies to support the 
constitution of the United States compels them to act at 
stated terms (86). 

§ 126. The relation of the people, the states and minori- 
ties. It is often said that the people are sovereign,— that 



•1 Dner'8 OntUnes, sec. 856; Oooley's Prln. 16; Fed. Nos. 40-43; Bald- 
win's Modom Political Institutions, p. 12. 

•« Scott V. Sanford, 19 How. 393 ; White v. Hart, 13 Wall. 650. 

M Miller on Const, 88; Baldwin's Views, 11 Pet (App.) 19. 

M White ▼. Hart, 18 WalL 650; Iredell, J., In Ghlsholm ▼. Georgia, 
2 Dall. 335. 

M Iredell, J., In Ghlsholm y. Georgia, 2 Dall. 485. 

•«Ibld.; Duer's Outlines, 214. See also Bz parte Yarbrough, 110 
U. S. 651. 
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iSy the whole mass is sovereign because they created the 
constitution; and it is asked, Is not the creator sovereign 
to the creature f But the people of the old confederacy 
did not act en masse or as dtizens of one great body politic 
in creating the constitution (87). Bhode Island never 
participated in the constitutional convention, and North 
Carolina did not ratify until long after nine states had 
ratified. Confusion about this question arises from treat- 
ing different things as the same thing because they are 
called by the same name. The political unity was created 
by the constitution, consisting of eleven states and the 
people thereof; that is, the artificial person as we see it 
now, then came into being, and then, for the first time, 
were known citizens of the United States (88). The mem- 
bers of the old confederacy were states of the new nation, 
individuals and states. It is their universal consent to 
the terms of this instrument which creates the body politic 
called the United States. 

§ 127. BepnUicaii form of gonremment described. In 
England government was based on sovereignty; here it is 
derived from citizenship. There obedience depended 
upon subjection ; here it depends upon consent. Submis- 
sion and allegiance imply inequality; consent assumes 
equality. Allegiance was a badge of inferiority ; citizen- 
ship is the charter of equality. In the United States there 
are citizens but no subjects. There is no oath of allegi- 
ance other than to support the constitution and laws (89). 



•7 Worcester t. Geor^, 6 Pet 515-509 ; Ck>oley'8 Lectures (Ann Ar- 
bor, 1889), p. 33; Von Hoist's Const Law, 48; Fed., No. 40. 

M Miller on Const, 83 ; Scott v. Sanf ord, 19 How. 398 ; White ▼. Hart, 
IS WaU. C50. 

K» State ex rel. McCready t. Hnnt 2 Hill (S. C), 1. 
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To the constitntion of the Uiiited States the term sov- 
ereignty is nnknowiL Ooyemment is exercised by magis- 
trates who i)erform official duties and ez^rdse delegated 
powers. By destroying inequality and applying the doc- 
trine of delegated power to all subjects and departments 
of government and establishing a public service without 
rank or jura potestas, they destroyed the idea of sov- 
ereignty (90) and established a government republican 
in form, to define which so exactly that nothing could be 
added and nothing taken away is perhaps beyond the wit 
of man. Bepublicanism requires^ as asserted, that magis- 
tracy be derived from the great body of the society, not 
frcmi an inconsiderable portion or from a favored class 
of it; and it is sufficient for such a government that the 
magistrates be appointed directly or indirectly by the 
people, and that they hold their offices for a limited pe- 
riod or during good behavior (91). 

Theformof govemmentiflnotdemocratia This govern- 
ment is not democratic in form or in substance, although 
the people reserve and exercise political power (92). In 
this republic, while all power is derived from the great 
body of the people, they never in a single instance actually 
participate as a body in the administration of govern- 
ment (93). Representation is the essential feature of the 
republic, and it is sufficient for such a government that 



•0 Ham. Blk. 141 ; Webster's Reply to Oalhoon. 

•iFed., No. 43; Chisholm y. Georgia, 2 Dall. 467; State ▼. Johnson, 
20 Miss. 746. 

•s State T. Johnson, supra. 

M Jay, 0. J., in Ghisholm y. Georgia, 2 DalL 462, see State ▼. John- 
son, Bopra. 
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the people reserve and exercise political power; power 
must be delegated or lie dormant (94). 

§ 128. Limitation of all power. The assent of each in- 
dividual is coupled with the agreement of every other in- 
dividual that they all and each shall be bound by the 
terms expressed in the constitution. By adopting the 
acts done in convention on their behalf and expressed in 
the proposal for a constitution, the people in their double 
capacity, as individuals and citizens of states (95), es- 
tablished a constitution providing for a common govern- 
ment over all concerning certain objects, preserving the 
separate state governments for other objects^ each of 
which was to be perpetual and each supreme within the 
limits prescribed, and this proposal, when assented to, 
changed its nature from a proposal to a constitution; and 
this constitution is the only grant, warrant, charter or 
authority to which any person, whether body politic, class 
or individual, can refer as justifying the assertion and 
exercise of power. The objects were expressed in the 
preamble to form a more perfect union (of individuals 
and states), establish justice and secure liberty; and the 
more perfectly to do this, they declare that the constitu- 
tion and laws made in pursuance of it, and all treaties 
made under the authority of the United States, shall be 
the supreme law of the land, and the judges in every state 
bound thereby, notwithstanding any state constitution 
or state laws in contravention thereof (96). 



•4 GibboDs ▼. Ogden, 9 Wheat. 1. It was at this point that the dem- 
ocracy of Greece was weak. 1 Kent Com. *232. See Downs t. Bid- 
well, 182 U. S. p. 244 at p. 279. 

M Dodge T. Woolsey, 18 How. 831. 

••Const, art VI; 2 HIU (S. C), 1. 



Digitized by VjOOQ IC 



282 JUKISPBUDENCE AND IXSTlTrXIONS 

It is sometimes asserted that sovereignty in the peo- 
ple exists as an original right, inhering as a necessary at- 
tribute, and this claim takes the form that the people 
have absolute, uncontrolled power and can constitution- 
ally do anything. If this be true, then Blackstone was 
right, and absolute, uncontrolled, despotic power exists 
in this government. When a government, whatever the 
form, grants a constitution, it necessarily remains su- 
preme over it (97). 

Ctonstitational amendments. When a constitution re- 
sults from the agreement of equals, it is entirely consist- 
eat with their dignity that they obligate themselves to 
the observation of its provisions in reference to changes 
or modifications, and it is essential to its character as a 
constitution that it be the supreme rule of conduct for all 
persons under all circumstances (98). The doctrine of 
the inherent, absolute power of the people is in substance, 
though differing somewhat in form, that the right to 
adopt a constitution necessarily includes the right to 
abolish, reform and to alter any existing form of gov- 
ernment ; that this right exists as a right of sovereignty 
and is not derived from human authority, and may be and 
must be effected to such an extent and in such manner as 
the people may determine. It is now settled that such 
action is the exercise of revolutionary powers and not 
sovereignty (99), that the people of the United States 
can make no changes in the United States constitution 
except in the manner provided by that instrument for 



•7 Cooley's Const Hist Am. Law^ 81. 
M Docli:e V. Woolsey, 18 How. 331. 
•• Cool^y'B Const. Hist Am. Law, 81. 
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constitutional amendments (100), that the people of 
the United States are limited as to what changes (in 
fonn or snbstanoe) may be made by the provisions of the 
constitution (101), and that by the constitution the people 
divested themselves of the sovereign power of making 
changes in the fundamental law except by the method 
in the constitution agreed upon (102). 

That any attempt by the whole people, or by any ma- 
jority of them, or any portion of them, to accomplish the 
same in any other mode, would be legally nugatory, un- 
constitutional and revolutionary, and that the people 
have expressly guarded themselves against the will of 
majorities and have rendered themselves incapable of 
destroying the autonomy of the states, by guaranteeing 
to each a republican form of government (103). 



i<M> Luther ▼, Borden, 7 How. 1; State v. Hant, 2 Hill (S. <X), 1; 
Wells v. Bain, 75 Pa. St. 89; Koehler et al. y. Hill, 60 Iowa, 668; State 
T. YounjT, 29 Minn. 509. 

101 Iredell, J., in 2 DaU. 419. 

io3Ck>oley'8 Prin. 28; Gibbons ▼• Ogden. 9 Wheat 1. 

108 See Amendment of State Gonatitntions. 

CoMtitution — Amendment to, — "The constitution is snpreme OTer 
all of them, because the people who ratified it have made it so; conse- 
qncntly, anything which may be done unauthorized by it is nnlawfol. 
But it is not only over the departments of the foyemment that the 
constitution is supreme. It is so, to the extent of its delegated powera 
over all who made themselve parties to it, states as well as persons, 
within those concessions of sovereign peiwers yolldad by the people of 
the states whso they accepted the oonstitutloa In their conventions. 
Nor does its sapremacy end there. It is saprsme over the people of 
the United States, aggregately and in their separate sov^^gnties, be- 
cause they have excluded themselves from any direct or immediate 
agency in making amendments to it, and have directed that amend- 
menti should be made repreeeotatively for them, by the congress of the 
United States, when two-tblrds of both houses shall propose them, 
or where the legislatures of two-thirds of the several states shall call 
a convention for proposing amendments, which, in either case, become 
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''A gov€niment»*' says Justice Miller, ''which holcb the 
lives and liberty and the property of its citizens subject 
at all times to the absolnte disposition and nnlimited con- 
trol of even the most democratio denository of power is 
after all a despotism. It is true it is a despotism of the 
many, of the majority, if yon chose to call it so, but it is 
none the less a despotism. It may be well donbted if a 
man is to hold all that he is accnstomed to call his own, 
all in which he has placed his happiness, and the sectirity 
of which is essential to that happiness, nnder the nnlim- 
ited d(»ninion of others, whether it is not wiser that this 
power shonld be exercised by one man than many. The 
theory of onr government, state and national, is opposed 
to the deposit of nnlimited power anywhere** (104). 



valid, to all IntentB and purposes, as a part of the constitiitioD, when 
ratified by the lef^slatures of three-fourths of the seTeral states, or by 
conventions In three-fourths of them, as one or the other mode of rati- 
fication may be proposed by con^esa" Dodge v. Woolsey, 18 How. 331 
(348). 

104 Loan Ass'n v. Topeka, 20 Wall. 662. See In re Duncan, 139 V, 
a 449-461. Downs v. Bidwell, 182 U. S. 244-358. 
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OHAPTBBIX. 
THE PBOPIiB OF TEB STATA 

§ 129. Identity of the people. Attention may now be 
directed to another entity possesBing rights^ powers and 
duties, namelyi that other great person called a btatb, 
nsing the latter word in its familiar sense as designating 
a member of the national nnion. 

The individuals constituting a state have as such no 
political but only civil rights, except as an organized 
body, that is, except when acting by its recognized or- 
gans. The entire population of a state already consti- 
tuted (that is, organized under a constitution), were it 
assembled on some vast plain, could not constitutionally 
pass a law or try an offender (1). 

States existed prior to the adoption of the constitution 
and still exist as component parts of the greater person 
—the United States. One of the provisions of the con- 
stitution, and one doubtless without which its adoption 
could not have been obtained, is the clause guaranteeing 
to each of the states a republican form of government. 
This clause in the constitution operates in a double way. 
It is a limitation upon the powers of the people and of the 
United States in favor of the people of the states, and se- 



1 Jameson, Const Gonv. 287. 
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cures the preservation of the autonomy (2) of the states 
(3). 

§ ISO. States are essential constitarats of the nation. 
It is also a limitation upon the powers of the majority 
of the people of a state in favor of each and every citizen 
thereof, insuring to the individual that the form of gov- 
ernment of the state, as well as of the nation, shall be re- 
publican Doubtless it had its origin in the jealousy of 
the states of the danger of encroachment of the nation 
upon the powers of the states (4) ; but in actual opera- 
tion, it justified the prediction that the encroachment 
would most likely come from the states (5). 

The reconstruction of the seceded states was largely 
based upon this provision (6). 

§ 131. Position of the state as to independence. It was 
at first generally supposed that the sovereignty of the 
people of the states, even in the qualified sense as desig- 
nating their independence and exemption from the juris- 



2 See Boavler's Law Diet, tit Autonomy. 

s Texas y. White, 7 WalL 725. " 'The people of eadi state oompoae 
a state, having its own gOTermnent and endowed with all the functions 
essential to separate and independent existence/ and that *without the 
states in union there conld be no such poUtical body as the United 
States/ Not only therefore, can there be no loss of separate and inde- 
pendent autonomy to the states through their union under the consti- 
tution, but it may be not unreasonably said that the preservation of 
the states and the maintenance of their governments are as much within 
the design and care of the constitution as the preservation of the Union 
and the maintenancs of the national government The constitution, in 
all its provisions, looks to an indestructible Union composed of inde- 
structible statwL" Texas v. White, 7 Wall. 725. See Reconstruction. 

4 Miller, Lect on Const, 090. 

5 Ibid. 

e Texas v. White. 7 Wall. 700; White v. Hart 18 Wall. 646. Hie 
report of the Oommittee on Reconstruction treats the subdued seced- 
ing states as conquered persons having no rights. See Reconstruction. 
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diotion or control of any higher authority, was destroyed 
or given np by entering into the Union, and it is settled law 
that a state may be sued in a United States court From 
ibis fact alone, it follows that if the obligation to submit 
to a tribunal not created by itself is inconsistent with 
sovereignty, then a sate is not, in that sense, sovereign 
(7). It was decided by the supreme court that the people 
of the United States had the power to create and had 
created a tribunal having jurisdiction over a state at 
the suit of an individual (8). 

Although that suit was one against a state by a citi- 
zen of another state, it is now settled that it is immaterial 
whether the citizen suing is a resident or a non-resideat 
of the state sued (9). That according to the letter of the 
constitution, a state might be sued by an individual is ad- 
mitted by all (10), but by the eleventh amendment, the 
courts are prohibited from so construing the constitution; 
the provision being that the constitution must not be con- 
strued as giving jurisdiction to the United States courts 
over a suit by a citizen against a state (11). 

§ 132. A state caimot be sued by aa indiyidual except 
by oonsrat. The decisions have been uniform that a state 
cannot Be sued in any court by an individual without its 
consent (12). The attempts to invent reasons other than 
the letter of the law have been uniformly lame. The 

TN. H. ▼. La., 106U. S. 7. 

8 Chlsholm ▼. Georgia, 2 Dan. 41S. 

• Hans ▼. LoQislaiia, 1S4 U. 8. 1. 

10 Baldwin's Views, 11 Pet (App.) lA. 

11 Infra, 1 182. 

13 Hans v. Louisiana, 134 U. S. 1; State ▼. Tonng, 29 If Inn. SOS; N. 
Dak. V. N. Cm 1»2 U. S. 286; N. H. y. La., 108 U. S. 7a 
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federal court has appellate jnrisdiotian of a suit by a state 
against an individual (13). The palpable injustice of 
the rule has led to several ingenious devices to avoid its 
application (14). Such for example as the assignment of 
the cause of action to a person competent to sue, (e. g. 
a state), which, however, must be a real assignment (15). 
The sufficient reason for the rule is found in the expres- 
sion, *'it is the written law,'* the motive for it throws 
no light on its application (16). 

§133. An individual oontracts with a state at his periL 

It is now well settled that there is no jucticial remedy in 
favor of an individual against a state to compel the per- 
formance of a contract (17), though it is settled that a 
state can pass no law impairing the obligation of a con- 
tract once made (18). The only security for state loans 
rests on the plighted faith of the state as a political com- 
munity; that is, upon the same basis as contracts with 
independent governments (19). States are not, like na- 
tions, independent of each other, and are not i>ermitted 
to allow the use of state names for the purpose of enforc- 
ing claims really owned by individuals (20). 
As to torts and active injuries : It is no answer to a 



It OoheB ▼. Virginia, 6 Wheat 264. 

14 Theae are examined in the recent caae. North Dak. y. North O&i^ 
ollna, 182 U. S. 286. 

15 Cf . N. BL V. La., 108 U. S. 76, with N. D. v. N. C anpnu 
i«Chappell ▼. United Statea, 84 Fed. Bep. 673. 

IT State y Yonng, 29 Minn. G09; Hans y. Lonlalana, 184 U. S. 1. 

i>Mnrry y. Charleston, 96 U. S. 432, Is am Instmctlye case on this 
sabject 

&• These are apparent exceptions to the maxim nbl Jos ibl remedlnm. 
Stanlejr y. Schwally, 147 U. S. 518; State y. Young, 29 lilna. 509. 

MN. H. y. La., 108 U. S. 76; N. Y. y. La., Id. 
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tort (21) or an active infringement of a right (22) or a 
threatened injury (23) that the action was taken or is 
proceeding nnder supposed official duty or by virtue of 
official power; sudi cases are not damnum absque in- 
juria% 

§134. Limitation on their mode of action. Within the 
limits and in regard to these subjects over whioh they 
have undoubted jurisdiction (24), the people of the states 
have no absolute, uncontrolled authority (25). The people 
of a state can only act through the legally constituted 
agencies of the law (26). They cannot change, alter or 
amend the constitution except in the modes provided by 
the existing law (27); and these are either through the 
action of a constitutional convention or the submission of 
amendments by the legislature, as pointed out by the con- 
stitution; but the constitutional convention cannot acii 
independently of the existing state authority. 

§ 135. The national oonsfeitation is sapreme. A provi- 
sion in the constitution of a state in contravention of the 
constitution of the United States is void, though con- 
tained in the constitution when the state is admitted into 
the Union. 

An amendment of the state constitution in contraven- 



ti Btiknap ▼. Sdilld, 161 U. S. 17. 

nKllburn v. Thompson, 108 IT. B. 108; U. B. t. Lee, 106 U. & 196; 
Tlndel ▼. Wesl^, 167 U. S. 20i. 
tt Smythe ▼. Amee, 166 U. S. 466. 

M Id. See Dlllon Laws ft Jur. 227 ; Tlndal ▼. Wesley, snpn. 
tt Not eyen as to taxation. Mnrry y. Charleston, 96 U. S. 4S2. 
M Luther y. Borden, 7 How. 1. 
tr Koehler et al. y. mu, 60 Iowa, 068; la re I>ancan, 189 U. B. 449SL 
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tion of the ITnited States constitution is void, thongh ac- 
companied with all the formalities of the law (28). 

Treaties are placed by our constitution on a footing 
with the supreme law and beyond the power of the legisla- 
ture to violate (29). 

§ 136. Amendmente of state oonstitations. llioug^ all 
new provisions are within the unquestioned powers of 
the people, those which are adopted without observing the 
forms prescribed in the existing state constitution^ are 
void (30). 

An amendment of a state constitution, all the provisions 
of which are within the undoubted powers of the state, 
which is not made through the ordinarily existing state 
agencies for determining the will of the people, is revolu- 
tionary and void (31), 

The people of a state cannot lawfully secede from the 
Union (32). They may be compelled to establish a gov- 
ernment republican in form (33). 

The people of a state cannot act en masse— they must 
choose representatives (34). 

The people act immediately through electors or voters, 
who are the immediate representatives of the great mass 
of the people. 



» state T. Hant, 2 HOI, 1; State v. Yoang, 20 Minn. 509; Bigelow ▼. 
Draper. 6 N. Dak. 162. 

MThe Diamond Ring, 184 U. & 640; Downs ▼. Bidwell, 182 U. a 

244, 383. 

90 Koehler v. Hill, 00 Iowa, 668. 

*i Lnther v. Borden, 7 How. 1 ; Koehler v. Hill, 60 Iowa, 668, 

St Texas v. White, 7 Wall. 721. 

s8 Id. ; White y. Hart, 13 WalL 646. 

t« Jameson on Ck>nst Ck>nv., || 287, 848 
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§137. Natiirtof suiEreci* Therig^ttoTotein Ameri* 
can oammonwealthfl is not of the same origin as the right 
to vote in England (35). This will be explained nnder 
the qoalifications of dtizens to vote. Suffice it to say 
here, that the right to vote is not a natural right— it is 
purely conventional (36). 

§138. Voten are agents of the people, not rolen. 
Sometimes when we speak of the people of a state we do 
not allude to the whole body of inhabitants, but generally 
to the people in oonnection with the exercise of political 
power. It is said by an able lawyer that then the mind 
turns from the whole body to that portion of them in 
whom is ocmstitutionally vested the right to exercise the 
power of suffrage (37). The decision in that oase seems 
to have been the basis for the expression by a text-writer 
that, as a practical fact, the sovereignty is vested in those 
persons who are permitted by the constitution of the 
state to exerdse the elective franchise (38). 

Neither the arguments of Mr. Drake nor the opinion of 
the court warrants such a conclusion. The judge of the 
court in that case drew the line sharply between the right 
of the English freeholder to vote as an incident to his ten- 
ancy in burgage, under which doctrine the right to vote 
was a vested right, and the privilege or franchise in 
America, saying the right to vote is not vested— it is 



M Lnther ▼. Barden» 7 How. 1 ; Blair v. BIdsley, 41 Mo. 68; State y. 
Hunt, 2 Hill (S. C.) 1. See McCrary on Electiona ||9, lO^lL 
Mlbid; Jameaon, Cotiat Conv. 331-2. 
St If r. Dnke in argument, Blair ▼. Bidgley, 41 If o. 68. 
MGooley'a Conat Llm., p. 40. 
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purely conventional (39), Noticing tliat in some states 
those who were originally allowed to vote had been by 
the conatitation divested of the power^ he said: ''We 
presume the lawmakers considered that they were not 
discreet persons to be intrusted with the ballot" (40). 
The electors, as an actual fact, as a practical fact, as a 
legal fact, are the agents and representatives of the 
people (41) • 

§ 139. The new meaning of wvmdgalbj. There are 
jurists of high standing who insist that sovereignty does 
not mean anything in America, and should be dropped 
from our legal nomenclature, but it is not the province of 
an author to dictate what our nomenclature shall be. A 
text-writer must take the terms of the law as found in 
daily use in judicial arguments, and his humble province 
is to ascertain and eiq>lain, as near as may be, the sense 
in which the term is appropriately used. 

Sovereignty, like many other words which have come 
to us from other days, has changed with the development 
of the law, and the idea associated with the use of the 
word is not at all synonymous or even analogous to the 
old idea which the word represented. Even so, this word 
''sovereignty" in American law, though not found in the 
constitution (42), has been in constant and daily use in 
American law, but is dissociated from both the ideas 



t» Blair y. Bidgley, 41 Ma 68. See this questioii exhansUydy ex- 
amined in a note by the author, 2 Wilson's Works, 56a Also McGiary 
on Elections, supra. 

«o Blair y. Ridgley, 41 Mo. 68. 

«i Jameson on Const Cony., pp. 824, d31-S83, 335, 387, 352, 854; Pom- 
eroy, Const Law, pp. 5-28 ; Penhallow y. Doane, 8 DaU. 64. 

«s See Chisholm y« Qeorgia, 2 DalL 219. 
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whioh it bore in the English law at the time of the Revo- 
lution. Sovereignty does not mean nnlimited, absolute 
power, nor does it mean personal authority; but sov- 
ereignty, when properly applied to the people of the 
United States as a political entity, may properly, in a 
guarded sense, mean personal superiority; that is, that 
there is a public person from which all power emanates, 
than whose will there can be not other superior authority 
(43). 

The people are sovereign in the limited sense that 
there is no external power which can be recognized as 
having authority over them, and likewise there can be 
no internal tribunal with inherent powers, that is, powers 
not granted by the people, which can have jurisdiction 
over them. Therefore, there having been no judicial 
tribunal created by the constitution with express juris- 
diction of a suit against the United States, the doctrine 
naturally followed, not because of any analogy between 
the people and the king of Great Britain, not because the 
people cannot be bound by the obligations of a law, but 
because they have not seen fit to invest any such tribunal 
with such power (44). 

Doubtless the word has had a bad effect upon American 
law, and, because of its evil associations and improper 
use, it had been well had the same silence been observed 
by the lawyers which was observed by the people in the 
constitution (45) 



«>BouTler'B Instltiites, If 18, 149, 100, 182. See Downs ▼• Bidwell, 
182 U. S. 244, at p. 869. 

M Martin ▼. Hunter, 1 Wheat, 804, 829. See note, 186 U. & 606; Mar- 
bury y. Madlaon, 1 Crandi, 187. 

M Bllfls on Sov. 176 ; Smith's Risht & Law, || 608-28. 
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§ 140. The mtthod by wbioh tlia peopto bound them- 
Mlves. We may now safely affirm that the soveragnty of 
the pec^le consisted in this : that being originally equal 
in rights and mthout any superior, they had a right to 
establish any form of government upon any terms they 
could agree upon. That without violating the anmait 
principle that government derived its just powers from 
the consent of the governed, no majority had the right 
to coerce the minority. 

Second. That it was competent for them, by the terms 
of the constitution, to agree upon the manner in which 
all power should be exercised, and that all jointly, or any 
portion of them, should have no right to change the fun- 
damental law in any manner other than by the modes 
therein provided (46). 

Third. That they did so agree and did set plain limi- 
tations upon the exercise of all power by themselves, as 
well as by those to whom they delegated the exercise of 
the government, and did agree upon the republican prin- 
ciple that the people cannot act en masse, but must act 
through representatives. That they, by their constitu- 
tion, created the judicial power independent of and co- 
ordinate with the legislative branch, and clothed with a 
power and duty unknown (47) to governments where sov- 
ereignty was recognized— namely: to declare null and 
void any acts of the people, whether exercised through 
their electors or by the legislatures, or the executive, or 



«• Marbnry v. liadlson, 1 Cranch, 137. 

«T Cohen v. Virginiat 6 Wheat. 264; €k>oley, Const Llm. 58, notes; 
ICarbnry v. liadlson, 1 Cranch, 187 ; Justice Field's Address, 134 U. S. 
(App.) 787. 
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by all combined, which contravene the fondamental law; 
and finally, they have declared the constitution to be the 
supreme law of the land, and binding upon all individ- 
uals, bodies politic, magistrates or agents (48). 

§ 141. Government of law established. We may sum- 
marize the following acts of the people destructive of the 
then existing notions of sovereignty as evidenced by their 
constitutional documents. They abolished rank and es- 
tablished equality. They limited power and the manner 
of its exercise. They created a tribunal with power to de- 
fine the limits of right and interpret, construe, expound 
and apply the law, whose duty it is to declare void acts 
contrary to the constitution. They abolished personal 
allegiance and substituted an oath of citizenship to obey 
and support the constitution and enforoe the law (49). 
The supreme object is declared to be to establish justice 
and secure the blessings of liberty, to the end that this 
may be a government of laws and not of men (50). 

The chief principle now firmly established by the con- 
stitution (51) is an equality in rights and in obligations, 
wherein is exhibited that jus aequum, that equal law, 
in which the Romans placed true freedom (52). Very 
apt is the illustration taken from the custom of the Span- 
iards of Arragon, who, when they elect a king, introduce 

«8««rhe coDBtittitioii/* says Jiutlce Davis, "is a law for mien and 
people eqtially in war and in peace, and covers with the shield of its 
protection all classes of men at all times and under all circnmstances." 
Bx parte Mfllisan, 4 WalL 120. 

«• State ▼• McCready, 2 HUl (S. C), 1. 

M Mass, Dec. of Rights ; Marburj v. Madison, 1 Oranch, 168. 

•1 Fourteenth Amendment 

5s Wilson's Works, 808. See Santa Clara Co. v. Railway Co^ 18 Fed. 
Bep. 888; Connolly v. Union Sewer Pipe Co., 184 U. 8. 540^. 
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as in a play a personage whom they dignify by the name 
of law— ^' La Jnstiza of Arragoiu'' This personage they 
declare, by public decree, to be greater and more i)ower- 
ful than their king (53). 

§ 142. The fondamental prindpleB of self -gavamneiift. 
But one conclusion can be drawn from the facts surround- 
ing the institution of this government and the experience 
of the century upon the question of the nature of the 
power of legislation, whether in the people or elsewhere, 
and in relation to the nature of law and the doctrine of 
unlimited power. The result is the destruction of pef- 
sonal sovereignty in the many or the few, and the sub- 
stitution of the obligation of consent as the vital prin- 
ciple of law. Whether it consists in the plighled faith of 
the nation by way of treaty, the behest or limitation of a 
constitution, a statute duly enacted, or a system univer- 
sally adopted, they are all, in truth and form, of the peo- 
ple, by the people, for the people,— the actual applica- 
tion of the theory of self-government. 

The crowning achievement of our ancestors was the 
subordination of all powers to the supremacy of the law. 

The conception of an independent tribunal, with the 
untried and far-reaching power of nullifying acts of 
other departments of government, is the best proof of the 
scope of their wisdom and the strength and boldness of 
their purpose (54). The events of intervening history 



89 See infra, note 64. 

5« It is not quite fair to affirm that the expedient of a Judicial trl- 
bnnal with power to declare void acts of other departments was en- 
tirely nnlmown. In his opinion in Ohisholm ▼. Oa., 2 DalL 460, Justice 
WilsoB calls attention to a former experiment Dr. Bobertson, the fa- 
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have proven that this is a desideratum in any scheme of 
self-government essential alike to the preservation of the 
liberty of the individual, the power of the states, and the 
perpetuily of the Union. 

A learned advoca/te of codification has spoken of the 
Romans as ^Hhat magnificent people whidi once ruled 
the world by the sword, and have since held a half do- 



mous Scotch Historlaii, gives the following account In his history of 
Charles the Fifth : ''The feudal form of govemment, with all the Insti- 
tutions which characterize It, was thus (in Spain) preserved entire In 
Castile and Aragon, as well as In all the kingdoms which depended on 
these crowns. There were certain pecullaltles in their political consti- 
tutions which distinguished them from those of any other country in 
Europe. 

**The royal prerogative, ewiremely Umited in every feudal kingdom, 
was circumscribed, in Spain, within such narrow bounds, as reduced 
the power of the sovereign almost to nothing. 

''The privileges of the nobiUty were great in proportion, and extended 
so far as to border on absolute independence. 

"T^ immunities of the cities were likewise greater than in other 
feudal kingdoms. They possessed considerable Influence In the cortes, 
and they aspired at obtaining more. * • * 

''The form of govemment In Aragon was monarchical, but the genius 
and maxims of it were purely republican. The kings, who were long 
elective, retained only the shadow of power ; the real exercise of it was 
In the cortes or parliament of the kingdom. This supreme assembly 
was composed of four different arms or members. The nobility of the 
first rank; the equestrian order, or nobility of the second class; the 
representatives of the cities and towns, whose right to place in the 
cortes, if we may give credit to the historians of Aragon, was coeval 
with the constitution; the ecclesiastical order, composed of the digni- 
taries of the church, together with the representatives of the inferior 
clergy. No law could pass In this assembly without the assent of every 
single member who had a right to vote. * * • 

The Bupreme Court or Justiea. — ^"Not satisfied with having erected 
such formidable barriers against the encroachments of tiie royal preroga- 
tive, nor willing to commit the sole guardianship of their liberties en- 
tirely to the vigilance and authority of an ass^nbly, slmUar to the diets, 
states-general and parliaments, in which the other feudal nations tiave 
phiced so much confidence, the Aragonese tiad recourse to an Institution 
peculiar to themselves, and ^ected a justixa, or supreme Judge. This 
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minion bj the sikni onpire of Imw" (55) ; and even so, 
an American may point with pride to the triumphs of 
American genioB in all the arts of peace and war; bat 
I doubt not the grandest and most enduring achievement 
of this people is tiiat which has crowned the first century 
of its existence, and is expressed in the post-bellum 
amendments to the national constitution, wherein is in- 
deed accomplished the purpose intended by the f ramers 
of the original document— the establishment of equality 
and justice, the equality of all before the law, justice to 
all according to the forms of law— the essential prin- 
ciples of liberty. 



maglstnite^ wImw ofllce bore some raie mM sno to that of the eiibori 
in andent Sparta* acted as the protector oC the people and the comp- 
troller of the prlncei Hie penK» of the Jnatte waa aacred, hia power 
and Jnriadlctlon almoat nnbonnded. He waa the anpreme Interpreter of 
the lawB. Not only Inferior Jndfea, bnt the kings themaelTea, were 
bonnd to consult him in erery donbtfol oase^ and to reoelTe his responses 
with implicit deferenoa An appeal lay to him ftom the royal Judges, 
aa well aa from thoae appointed by the barona, within thdr re^pectiTe 
territories. ♦ • ♦ 

The Nature of AUegiemee.'^'^t is erideat, from a bare enumeration 
of the prirllegea of the Aragonese cortes aa w^ aa of the rights bdoog- 
ing to the Justisa, tliat a very small portion of power remained in the 
hands of the kingi The Aragonese seem to have been solicitous tliat 
their monarchs should know and feel this state of impotaioe to whidi 
they were reduced. Eren in swearing allegiance to their sovereign, an 
act which ought naturally to be accompanied with professions of sub- 
mission and reapect, they derised an oath in such a form as to remind 
him of his dependoice on his subjects. 'We/ said the Justisa to the 
king, in name of hia high-spirited barons, 'who are each of us as good 
and who are altogether more pow«ful tlian you, promise obedience to 
your goverumoit, if you maintain our rl^ts and liberties; but if not, 
not* Conformably to this oath, they establiahed it as a fundamental 
article in their constitution that, if the king ahould violate their rights 
and privileges, it was lawful for the people to disclaim him as thdr sov- 
ereign, and to elect another, even tiiough a heathen, in hia place." See 
6 Wheat (App.) p. 81, note 2; Chisholm v. Georgia, 2 DalL (Justios 
Wilson's opinion), p. 400. 

M D. D. Field's Address to Am. Bar. Ass'n, 1880, p. 28& 
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This liberty is not the license of anarchy, but the whole- 
some liberty of citizenship. Neither is it the whim of 
the multitude. **It will be well," says Chief Justice Day, 
'^if the people oome to understand the difference between 
natural and constitutional freedom, before license be- 
comes destructive of liberty'' (56). 

The municipal law of the United States is not the will 
of the people as passion or clamor may incline them, not 
the will of the mob or commune, but their deliberate and 
right judgment, expressed in conformity to the constitu- 
tion, to which every man yields obedience, nor knows any 
other allegiance. The protection of the constitution at- 
tends every one everywhere, whatever be his position 
in society, his social or offidal position, his financial situ- 
ation or his religious belief. Justice Field says truly. 
^^The constitution is the shield which the arm of our 
blessed government holds at all times over every one, 
man, woman and child, in all its broad domain, wherever 
they may go and in whatever relations they may be 
placed'' (57). 

Truly sayeth one: **The old-time omnipotence of the 
English sovereign, succeeded in our day by the omnipo- 
tence of the English parliament, has no place in our po- 
litical system, no analogue in our political vocabulary" 
(58). 



MKoebler t. Hffl, 60 Iowa, 610. 

iT Connty of Santa Clara ▼• Southern B, Ck»., 18 Fed. B^ 886. 

MOoDBt mat In Amu Law, p. 286w 
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CHAPTER X. 
THB PXJBLIO WmAIS. 

§143. Chtmth of odonial imioiL The problem of 
achieving independence, and establishing a republican 
form of government, was successfully worked out in the 
two decades which fall within the Revolutionary period. 
The very act of establishing a national union with a gov- 
ernment co-extensive with the boundaries of all the states 
brought with it problems not capable of immediate solu- 
tion in accordance with the same principles acted upon in 
building the nation. 

The nature of the union existing between the people 
after the Declaration of Independence and prior to the 
adoption of the present constitution is not necessarily 
within the range of our discussion. 

There was, however, important action taken during this 
period, which had an intimate relation to the action 
taken subsequently and upon important questions which 
subsequently aroee in reference to our public domain. It 
will perhaps aid us in understanding these questions to 
make a few observations upon the state of the union prior 
to and during the revolutionary i)eriod. 

§ 144. Epochs of the evolution of the national union. 
The time contemplated may be divided into four periods: 

First A period antedating what may be termed the 
Revolutionary period, or the imion of all the colonies. 
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Second. From 1765 to 1776 the struggle was to main- 
tain their constitutional rights as British freemen, not 
to separate from the British crown. 

Third. From 1776 to 1783 the struggle was for inde- 
pendence and a closer unity. 

Fourth. From 1777 to 1789 was the period of evolu- 
tion of the national constitution (1). 

Opinions will naturally differ as to the nature of many 
of the acts taken, as to whether they were taken as one 
people, unitiBd under the bonds of society, or whether the 
action was taken as thirteen independent colony states. 
It is safe, however, to assert that during no period of this 
time had any of the states individually assumed and ex- 
ercised the attributes of independent states, and assumed 
the station of an independent nation (2). 

§145. Ante-revalutioiiary oonventionB. This same 
period of time presents various phases of political unity. 

Long before any thought of forcible resistance entered 
the minds of the colonists, and while they were in appar- 
ent harmony with the mother country, the colonists united 
themselves by an additional bond other than that implied 
by the relation of common subjects of one sovereign. It 
will be useful in this connection to observe what has been 
heretofore alluded to, that the selection of a common per- 
sonal sovereign was not considered upon feudal prin- 
ciples to be a surrender of national integrity. The same 
may be said of a league or alliance for mutual protection 
by way of offensive or defensive action. 



i Bee Downs t. Bidwell, 182 U. S. 240. 

aSee Downs v. BldweU, 182 U. 8. 2i0— Harlan, 9^ mmmi, p. 8761 
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Ab early as May in the year 1637, steps were taken 
towards an alliance between Plymouth and Massachnsetts 
colonies. In August of the same year, another movement 
WHS said to have taken place between Connecticnt and 
New Haven* These failed of success, as did others sub- 
sequently taken* 

In the year 1642, however, a common danger from the 
French, the Dutch and the Indians had the effect of bring- 
ing about the first actual confederation of the united 
colonies of New England. The same question which de- 
feated former attempts was the chief obstacle in the way 
of accomplishing the union, namely: the relative voting 
power of each one in the general assembly; the larger 
colony of Massachusets not being satisfied with an equal 
vote, and the smaller colonies insisting upon an equal 
voice. 

This matter was, however, finally adjusted, and the as- 
sembly adopted an organic law, the substance of which is 
—as follows : 

First. ''The colonies of Massachusetts, Plymouth, 
Connecticut and New Haven do agree and conclude that 
they will hereafter be called and known as the United 
Colonies of New England.^' 

Second. **The said United Colonies, for themselves 
and their posterities, do jointly and severally thereby en- 
ter into a firm and perpetual league of friendship and 
amity for offense and defense, mutual advice and succor 
upon all just oc<;asions for their mutual safety and gen- 
eral welfare." 

Third. "Each colony retains its distinct and separate 
jurisdiction and control over its domestic and local af- 
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fairs, institutions and laws. No colonies are to be joined 
in one jurisdiction, nor any other colony admitted into 
the confederacy, without the consent of the whole/' 

Fourth. ^^The expense of wars and other general ex- 
penses shall be borne in proportion to the number of male 
inhabitants between sixteen and sixty years of age in 
each colony.*' 

Fifth. ^^Upon notice from any colony of an invasion, 
the other colonies shall immediately furnish aid." 

Sixth. **The general assembly is composed of two 
commissioners from each colony, to meet annually on the 
first Monday of September. '* This assembly had juris- 
diction to determine all affairs of war and peace, and 
other matters pertaining to the general welfare, '^but 
not to intermeddle with the local affairs of the colonies.'' 
A two-thirds vote was sufficient to carry into effect any 
proposed measure; if less concurred, the majority could 
submit the measure to the respective governments for de- 
cision. 

Seventh. Provides for the annual election of the presi- 
dent 

EightL '^The assembled commissioners are author- 
ized to enact general regulations of a civil nature for pre- 
serving the peace and to regulate intercourse with In- 
dian tribes." 

Ninth. Provides for the return of runaway servants, 
etc (3). 

Tenth. Provides against hasty or inconsiderate wars 
by any colony. 



• Kentacky t. Dennlaoiit 24 How. 100. 
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Eleventlu Provides for caUing special meetings of the 
general assembly. 

Twelfth. ^'That the confederacy shall be perpetual 
If any of the confederates shall break the articles of con- 
federacy, the matter shall be duly considered and ad- 
judged by the commissioners of the other colonies, 'so 
that the peace and the confederation shall be entirely 
preserved without violation.' " 

If this document is examined in connection with the 
principles of feudal polity, it may be afKrmed that the 
fact of the existence of a common sovereign, while it 
does not prevent complete national independence, does 
not permit the union of any two nations or independent 
societies. If the document is examined in view of the 
effect of its own provisions upon the character and cap^ 
acity of the new person or society created by it, or the re- 
lation of its parts, it is apparent that it effected a very 
great change in the relation which before that time ex- 
isted between the colonies. The exercise of great national 
affairs is confided to the general assembly, and to a col- 
ony is allowed jurisdiction only over local affairs, and 
the authority over national affairs is expressly taken 
away. 

When, in addition to this, jurisdiction is given to the 
general assembly to determini whether any colony was 
guilty of a breach of the artides, it is plain that the col- 
onies wluch beosme parties to itds contracrt; divested tiism- 
selves of some of the supreme attributes of ind^)endence, 
and became, in some measure, united under one constitu* 
tion and one system of government. 
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We shall not overlook, however, that this early consti- 
tution embraced only a small portion of what was after- 
wards the thirteen imited colonies. 

§146. Extension of the union. In 1754 Virginia and all 
of the northern colonies assembled at Albany, in New 
York, and considered a proposition submitted by Dr. 
Franklin to form a closer union. It was not, however, 
until 1765 that a convention was projected which should 
create an American congress, and have for its object the 
knitting together of every region as fast as settled. It 
was certain that the intention of all concerned wba to 
form an American union. Opinions have always differed 
and views will always be divergent as to whether, in fact 
and in truth, there was before the constitution of 1787 
a real national union of the states, of such a character 
as to surrender their sovereignty and independence. 

The character of the town meetings, continental con- 
gresses and general courts, through which the people ex- 
pressed their voice prior to the congress of September 
7, 1774, speak no certain and unambiguous voice on this 
matter (4). 

§147. Nature of the union during the revolution. Upon 
the relation of the states and the character of the union 
from this tune forth, we have judicial utterances which 
sufficiently express the sentiment which finally prevailed. 
Mr. Justice Chase, in Ware v. Hylton (5), says : **It has 
been inquired what powers congress possessed from the 
first meeting in September 1774, until the ratification of 



« Tucker's History of the Oouitltntlon is perhaps the strongest state- 
ment of the adverse view. 

i 8 Dall. 232. See Texas v. White, 7 WalL 724-28. 
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the articles of confederation on the 1st of March, 1781 1 
It appears to me that the powers of congress, during the 
whole period, were derived from the people they repre- 
sented, expressly given, through the medium of their state 
conventions or state legislatures; or that after they were 
exercised they were impliedly ratified by the acquiesence 
and obedience of the people. After the confederacy was 
completed, the powers of congress rested on the authority 
of the state legislatures and the implied ratification of 
the people, and was a government over governments. The 
powers of congress originated from necessity, and arose 
out of, and were only limited by, events; or in other 
words, they were revolutionary in their very nature. 
Their extent depended on their exigencies and necessi- 
ties of public affairs. It was absolutely and indispensa- 
bly necessary that congress should possess the power of 
conducting the war against Great Britain, and therefore, 
if not expressly given by all (as it was by some of the 
states), I do not hesitate to say that congress did right- 
fully possess such power. The authority to make war, of 
necessity implies the power to make peace, or the war 
must be perpetual. I entertain this general idea, that 
the several states retained all internal sovereignty, and 
that congress properly possessed the great rights of ex- 
ternal sovereignty. 

**The articles of confederation adopted in 1781 con- 
tained a clause upon which has been based the contention 
of the independent sovereignty of the states. It is therein 
expressly stated that each state retains its sovereignty, 
freedom and independence. 
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^^The Declaration of Independence has an important 
bearing upon the oonstmction to be placed npon the arti- 
cles of confederation. Was it in character the act of 
a nnited people, or the act of indei)endent states t The 
address is: *We, therefore, the representatives of the 
United States of America, in general congress assem- 
bled^ '' (6). 

§148. Territory ceded by the states. Pursuant to 
amicable adjustments, all territory held or claimed by 
states and outside the boundary fixed was ceded to the 
United States by the states owning or claiming to own 
such territory. In this manner the first territory out- 
side of the Umits of the original states was acquired (7), 
and the necessary consequence of acquiring territory was 
the devising of some means of governing and disposing 
of it (8). 

The ordinance of 1787. The people of the states, ced- 
ing to the general government their unoccupied territory, 
made provision for the establishment of a republican 



• See Pomeroy's €k>iist, sec. 52; Jameaon, Const Ck>ny., sec 27. 

7 See Loughborough v. Blake, 6 Wheat. 824 ; Amertcan Ina. Co, ▼. 
856 Bales of Cotton, 1 Pet. 511. 

" This was provided for In the old articles of confederation and in 
the new constitution of 1787. 

Art 4, sec 8» embraced this subject This section is as follows : 

"S 8. First. New states may be admitted by the congress into this 
Union ; but no new state shall be formed or erected within the Jurisdic- 
tion of any other state; nor any state be formed by the Junction of two 
or more states or parts of states, without the conseit of the legisla- 
tures of the states concerned, as well as of the congress. 

"Second, The congress shall have power to dispose of, and make 
all needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this constitu- 
tion shall be so construed as to prejudice any claims of the United 
States or of any particular state." 
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form of goyermnent therein. This was accomplished by 
the celebrated ordinances of 1787 (9). 

It provided for the preservation of the civil rights 
of the inhabitants and for the formation of states out of 
the territory, so soon as the inhabitants had become suf- 
ficient in number to be entitled to the position of a state. 

This ordinance plainly indicated that the United States 
was not to treat the parts of this territory as per- 
manent colonies, but they were to be continued in the 
condition of territories only during such period of de- 
velopment as was deemed essential to bring them to the 
dignity and numerical strength necessary for the duties 
of statehood. 

§ 148. Relation of the ordinance to the OonrtitatioiL 

The ordinance was a natural and proper means of pre- 
serving the rights of inhabitants of states who, by a new 



• In Scott y. Sanfoid it was h^d that the ordinance did not remain 
in force after the adoption of the constitntion. In Pollard t. Kippe, 14 
Pet 417» the opposite and better ylew was held. See Mr. Justice White's 
opinion in Downs v. Bidwellt 182 U. S. 819-20. Websto's views are 
as follows: Mr. Webster said: ''Let me say that in this geiieral sense 
there is no such thing as extending the constitntion. The constitntion 
is extended over the United States and over nothing tfse. It cannot be 
extended over anything except over the o]d states, and the new states 
that shall come in hereafter, when they do come in. There is a want of 
accuracy of ideas in this respect that is quite ronarkable among emi- 
nent gentlem^, and eapecially professional and judicial gentlemen. It 
seems to be taken for granted that the right of trial by jury, the habeas 
corpus, and every principle designed to protect personal liberty, is ex- 
tended by force of the constitution itself over every new territory. That 
proposition cannot be maintained at all. How do you arrive at it by 
any reasoning or deduction? It can only be arrived at by the loosest of 
an possible constructions. It is said tliat this must be so, else the right 
of the habeas corpus would be lost Undoubtedly these rights must be 
conferred by law before they can be enjoyed in a territory." Benton's 
Ex., pp. 182-83. 
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adjustoiADt of boTmdaries, were thrown without the lim- 
its of the state of which they were citizens^ It provided 
for a republican form of govenmient for the territories. 
It was necessary to settle the political condition of the 
territories and guarantee the rights of the inhabitants. 
The ordinance was their constitution. 

It has been contended that the clauses ot the constitu- 
tion above referred to did not confer upon congress the 
rights of govermnent over the territories^ because that 
had been provided for by the ordinance (10), but this 
idea has long since been abandoned (11). 

§150. On the admissicm of a state the ordinance became 
no longer in force as to it ( 12) . It was a question of doubt 
in many jurisdictions^ and for a long time, whether the 
ordinance was to have perpetual force and continue for- 
ever a charter of the rights and liberties of the inhabit- 
ants of the Northwest territories (13). 

§ 151. The acquisition of foreign territory. The right 
of the United States to acquire title to foreign territory 
by any of the modes recognized by the law of nations was 
one not free from difficulty, and not expressly provided 
for by the provisions of the national constitution* 



10 This 1ft, howerer, no longer an open or a practical question. 

11 See S 152, below. 

i< Sands v. Manistee Co., 128 XT. S. 288; Peo. ▼. Thompson, 106 lU. 
461 ; State y. Cnnnlngbam, 81 Wis. 440. 

itllllnola River Packet Co. v. Peoria Bridge Co., 88 DL 478. In 
the case of Hogg y. ZanesylUe, 6 Ohio, 410^ the oonrt says: 'This portion 
of the ordinance (the 4th article) of 1787 Is as much obligatory towards 
the state of Ohio as our own constitution. In truth It is more so.** In 
the case of La Plaisanee y. Monroe, 1 Walker Ch. (Mich.), 166, the court 
says : '^The ordinance of 1787, In my opinion. Is no part of the funda- 
mental law of the state since its admission into the Union.** 
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The artides of oonfederation contained a danse which 
involved in donht general powers of the national govern* 
menty viz^ a provision that each state retain its sover- 
eignty, freedom and independence, and every power, 
jurisdiction and right which is not by the states expressly 
del^;ated to the United States in congress assembled 

The same subject is alluded to in the ninth and tenth 
amendments to the new constitution (15). 

Diverse views stated. The national government being, 
according to the usual form of expression, one of enu- 
merated powers, it became a question upon which great 
minds differed as to whether there was any power or au- 
thority in the government of the United States to ex- 
pand the boundaries of the national domain. 

President Jefferson, under whose administration the 
first foreign territory was acquired (16), was of the opin- 
ion that it was necessary that congress should submit to 
the nation at large an additional amendment to the con- 
stitution approving, confirming and ratifying the act of 
acquiring the territory of Louisiana, which he felt im- 
pelled by inexorable necessily to acquire. He said: "The 
constitution has made no provision for our holding for- 
eign territory, still less for incorporating foreign nations 
into our union'* (17). 



i« See 1 WilBon'B Works, 666. 

li IX. 'The enumeratioiit la the oonstltntion, of certain rights shall 
not be constmed to deny or disparage others retained by the people." 
X. "The powers not delegated to the United States by the constitution, 
nor prohibited by It to the states, are reserved to the states respectlyely, 
or to the people.'* U. S. Const 

16 Louisiana. 

IT Jefferson's Works, 489i 
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On the other hand there were those who held that the 
United States as a nation has an inherent right to ac- 
quire territory, and it is now established that the pro- 
visions authorizing the nation to make war and peace im- 
pliedly sanction the acquisition of territory (18). 

No constitutional amendment was ever submitted or 
adopted enlarging the i>owers of the United States in 
this respect 

§ 152. The doctrine of inherent power. The sugges- 
tion that under the old confederation there were by vir- 
tue of the position as a nation, certain implied powers, 
was advanced in connection with another subject, namely ; 
the exercise of the iwwer to charter corporations (19). 
In the same connection, however, and as illustrating it, 
the power to make war and peace and acquire territory 
was mentioned. All arguments which have followed upon 
the power to acquire territory, the power to incorporate 
United States or national banks and indeed the power 
which sanctioned the legal tender acts, depend on this 
same principle. 

The earliest statemeiit of the doctrine of inherent 
power. James Wilson, afterwards Mr. Justice Wilson, 
discussed this question in his famous argument upon the 
power of the United States to incorporate the Bank of 
North America. He says: If, then any or each of the 
states possessed, previous to the confederation, a power, 
jurisdiction or right to institute and organize by a char- 
ter of incorporation a bank for North America— in other 



38 Miller*8 Led on Const 120. See especially Downs v. Bidwell, 182 
U.S. 244. 

i»Tbe same proposition involved in ITCnllough v. Maryland (p. 
826, n. 76, above). 
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words, coQuneosiirate to the United StateB,— such power, 
jurisdiction and right, unless expressly delegated to con- 
gress, cannot be legally or constitutionally exercised by 
that body. 

^'But, we presume, it will not be contended that any or 
each of the states could exercise any power or act of sov- 
ereignty extending over all the other states or any of 
them, or, in other words, incorporate a bank, commen- 
surate to the United States. 

'^The consequence is, that this is not an act of sover- 
eignty, or a power, jurisdiction or right which, by the sec- 
ond article of the confederation, must be expressly dele- 
gated to congress in order to be i)ossessed by that body. 

**If, however, any person shall contend that any or 
each of the states can exercise such an extensive power 
or act of sovereignty as that above mentioned, to such 
person we give this answer : The state of Massachusetts 
has exercised such power and act; it has incorporated the 
Bank of North America. But to pursue my argument 

•* Though the United States in congress assembled de- 
rive from the particular states no power, jurisdiction or 
right which is not expressly delegated by the confedera- 
tion, it does not thence follow that the United States in 
congress have no other powers, jurisdiction or rights than 
those delegated by the particular states. 

**The United States have general rights, general power 
and general obligations not derived from any particular 
states, nor from all the particular states taken separately, 
but resulting from the union of the whole (20). 



20 This is an Important statement in support of the doctrine of "Cer- 
tain inherent principles limiting the powers of Congress." Downs ▼. 
Bidwell, 182 U. S. pp. 277, 280-281-282, 291, 205-29a 
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^*To many purposes the United States are to be con- 
sidered as one nndivided, independent nation, and as pos- 
sessed of all the rights, and powers, and propertiesy by 
the law of nations incident to such/* 

Rnle for applying the doctrine. Whenever an object 
occurs, to the direction of which no particular state is 
competent, the management of it must, of necessity, be- 
long to the United States in congress assembled. There 
are many objects of this extended nature. The purchase, 
the sale, the defense, and the government of lands and 
countries, not within any state, are all included under 
this description. An institution for circulating paper, 
alid establishing its credit over the whole United States, 
is naturally ranged in the same class. 

''The act of independence was made before the articles 
of confederation. This act declared that 'these United 
Colonies' (not enumerating them separately) 'the free 
and independent states, and that, as free and independent 
states, they have full power to do all acts and things 
which independent states may, of right do.* 

"The confederation was not intended to weaken or 
abridge the powers and rights to which the United States 
were previously entitled. It was not intended to trans- 
fer any of those powers or rights to the particular states, 
or any of them. If, therefore, the power now in question 
was vested in the United States before the confedera- 
tion, it continues vested in them stiU. The confedera- 
tion clothed the United States with many, though per- 
haps not with sufficient powers; but of none did it dis- 
robe them. 
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^^ It is no new position that rights may be vested in a 
political body which did not previously reside in any or 
in all the membere of that body. They may be derived 
solely from the union of those members. ' The case, ' says 
the celebrated Burlamaqui^ 4s here very near the same as 
in that of several voices collected together, which, by 
their union, produce a harmony that was not to be found 
separately in each' *' (21). 

All modem statements trace to the same source and 
principle. Chief Justice Marshall presents the view 
which prevails in reference to the power to acquire ex- 
ternal territory and the pruiciples which obtain in refer- 
ence to the government of them, as follows: 

^^The constitution confers absolutely on the govern- 
ment of the Union the powers of making war and of mak- 
ing treaties; consequently, that government possesses 
the power of acquiring territory either by conquest or 
by treaty (22). The usage of the world is, if a nation be 
not entirely subdued, to consider the holding of the con- 
quered territory as a mere military occupation, until its 
fate shall be determined at the treaty of peace. If it be 
ceded by the treaty, the acquisition is confirmed, and the 
ceded territory becomes a part of the nation to which it is 
annexed, either on the terms stipulated in the treaty of 
cession, or on such as its new master shall impose. On 
such transfer of territory it has never been held that the 
relations of the inhabitants with each other undergo any 
change. Their relations with their former sovereign are 



21 1 Wilson's Works, pp. 557-560, notes. 

29 See the Insular tariff cases.— Downs v. Bidwell, 182 U. S. 244, and 
citation. 
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dissolved, and new relations are created between them 
and the government which has acquired their territory. 
The same act which transfers their country transfers the 
allegiance of those who remain in it; and the law, which 
may be denominated political, is necessarily changed, al- 
though that which regulates the intercourse, and the gen- 
eral conduct of individuals, remains in force, until altered 
by the newly-created power of the state'* (23). 

§ 153. The right to govenL Perhaps the power of gov- 
erning a territory belonging to the United States, which 
has not, by becoming a state, acquired the means of self- 
government, may result necessarily from the fact that 
it is not within the jurisdiction of any particular state 
and is within the power and jurisdiction of the United 
States. The right to govern may be the uievitable conse- 
quence of the right to acquire territory (24). Which- 
ever may be the source whence the power is derived, the 
possession of it is unquestioned. 

§ 154. Title by purchase. By far the greatest area of 
territory has been acquired by processes other than the 
voluntary cession by the original states and the general 
convention of the people of the United States, and this, 
as we have seen in the last section, raises new and diffi- 
cult questions (25). 



ts AnL Ins. Ck>. t. 866 Bales of GottOD, 1 Pet. 641. 

M The great dilef Justice clearly Inyokes both the idea of Inherent 
and impUed power. His language 1b not tautological, every word is re- 
quired to fully express the two ideas. 

» Our first great acquisition was Louisiana in 1803. The northwest- 
em extoit of this territory was always a matter of controversy until 
settled by the treaty with England in 1846. 2 Whart Int Law Dig. 
178. The claim to the Oregon territory, comprising the states of Wash- 
ington and Oregon, was not allowed to rest alone upon the Louisiana 
purchase, but was also based on discovery and occupancy. The Florida 
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§ IBS. Amiexalimi <tf Indqmuleiit ooimtries. When 
Texas had acquired her independeiice from Mexico, she 
took her place as a sovereign nation, and, npon the close 
of hostilities with Mexico, Texas became actually an In- 
dependent nation. The annexation of Texas, as a state, 
with all the powers and capacities of statehood, presented 
a new question, different from any other which had be- 
fore been passed upon by congress, that is, the capacity 
of the nation to combine with other nations without tiie 
consent of the states (26). 

§ 156. Acquisition <tf disconnected territory. The ac- 
quisition of disconnected territory not contiguous to some 
portion of the public domain cannot always be justified 
upon the same ground which satisfied those who doubted 
the constitutional power to extend the original limits of 
the United States. 

President Jefferson and the other close construction- 
ists could very justiy say that the nation was bound by 
the law of self-preservation to remove the dangerous 
ownership of any contiguous territory, but these argu- 
ments would not justify the addition to the United States 
of distant provinces not naturally or actually contiguous 



pnrcbate was made In 1819, and onr territory was extended from the 
eonthem boundary of Georgia on the Atlantic coast, southward to the 
Gnlf of Mexico and westward until It Joined the Louisiana irarchase. 
California, Nevada, Utah, a portion of Wyoming, Golorado, New Mexico 
and Ariaona were acquired from Mexico by the cession of 1S48. This 
was another peaceful a&iuMUan following dose after the dtf eat of the 
ceding party. The Gadsden purdiase of 1863 added the second Mexican 
territory, now Included within the torritories of Arlsona and New Mexico. 
Alaska (In 1867) was a purchase pure and simple. The acquisition of 
Kansas, Colorado and New Mexico came by cession from Texas. 

MNo question has ever been raised as to the power; it clearly falls 
within the same principles Invoked In acquiring Louisiana and norida. 
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to our territoiyy and the owaersliip and control of whicht 
in other hands^ conld xK>t he said to constitute present or 
prohable menace to our safety or prosperity (27). 

The purchase of the territory of Alaska must be justi- 
fied on other grounds than those of the exercise of nec- 
essary or proper means to effect an end within the ob- 
jects enumerated in the constitution. 

Judge Story, in his Gomm^itaries, says: '^There is no 
pretense that the purchase or cession of any foreign ter- 
ritory is within any of the powers expressly enumerated 
in the constitution. It is nowhere in that instrument said 
that congress, or any other department of the national 
government, shall have a right to purdiase or accept of 
any cession of foreign territory. The power itself (it 
has been said) could scarcely have been in the contempla- 
tion of the f ramers of it It is, in its own nature, to dan- 
gerous to liberty, as susceptible of abuse in its actual ap- 
plication, and as likely as any which could be imagined to 
lead to a dissolution of the Union. If congress have the 
power, it may unite any territory whatsoever to our own, 
however distant, however populous^ and however power- 
ful'' (28). 



tv As we har* ifaown, snch a power was believed to exist by one of 
the most InfliMntial of the members of the convention, James Wilson. 
He expressly mentions It in his artniment in 1782 (1 Works, 669), as an 
attribute of national ezlstenoe. The question then is, was the power ex- 
dnded by the tenns of the constitution, not was it gmnteA. 

M Juase Story continues: '^nder the form of a cession, we may be- 
come united to a more powerful neighbor or rival, and be involved In 
15ur(H;>ean or other foreign interests and contests to an interminable 
extent And if there may be a stipulation for the admission of for- 
eign states Into the Union, the whole balance of the constitution may be 
destroyed, and the old states sunk into utter insignificance. It is In- 
credible that It should have been contemplated that any sndi overwfadm- 
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To justify the aoqnidtion of &acli territory requires a 
still farther stretch of power, and no arg^oment can stop 
short of the one advanced by Judge Wilson, as heretofore 
pointed out (29), maintaining that tiiere is an inherent 
power in the nation, including all objects legitimately 
within the national jurisdiction which have not been re- 
served to the states (30). 

tag authority should be confided to the natloial govenunent with the con- 
Bent of the people of the old states. If It exists at all, it is nnforeeeen, 
and the result of a sovereignty intended to be limited, and yet not sof- 
flciently guarded. ^ ^ ^ The treaty-making power must be constnied 
as confined to objects within the scope of the constitution. And, al- 
though congress have authority to admit new states into €he Union, yet 
it is demonstrable that this dause had sole reference to the territory 
then belonging to the United States, and designed for the admis- 
sion of the states which, under the ordinance of 1787, were contemplated 
to be formed within its old boundaries. ^ * * If it be said that it 
will be 'for the common defense and general welfare' to purchase the 
territory, how is this reconcilable with the strict constructioH of the 
constitution? • • • Such were the objections which were urged 
against the cession and the appropriations made to carry the treaty iato 
effect. The friends of the measure were driven to the adoption of the 
doctrine that the right to acquire territory was incident to national sov- 
ereignty; that it was a resulting power, growing necessarily out of the 
agjxregate powers confided by the federal constitution; that the appro- 
priation might Justly be vindicated upon this ground, and also upon the 
ground that it was for the common defense and general welfare. In 
short, there is no possibility of defending the constitutionality of this 
measure but upon the principles of the liberal construction which has 
been, upon other occasions, so earnestly resisted." Story on Const, 
sec. 12S0. 

2» § 152, p. 363 above. 

3 > Bryce*s Am. Ck)m. 368-374. "The history of the United States 1« 
in a large measure a history of the arguments which sought to enlarge 
or restrict the import of the constitution. One school of statesmen 
urpod that a lax construction would practically leave the United States 
at the mercy of the national government, and remove those checks on 
the latter which the constitution was designed to create ; while the very 
fact that some powers were specifically granted must be taken to import 
that those not specified were withheld, according to the old maxim ex- 
pressio unius exclusio alterius, which Lord Bacon concisely explains 
l>y saying, 'as exception strengthens the force of a law in cases not ex- 
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§ 157. The govemmaiital power in territories. The ex- 
ample of Lonisiaiia will illustrate the extent of power 
(31). 

''Lonisiana was acquired in the spring of 1803; an ex- 
tra session of congress was called to ratify the treaty of 
acquisition, and to provide for the occupation and gov- 
ernment of the new posession. 

'^It was provided Hhat until the expiration of the pres- 
ent session of congress, unless provision for the tempor- 
ary government of the said territories be sooner made by 
congress, all the military, civil and judidal powers ex- 
ercised by the officers of the existing government (32) 
(the French) of the same shall be vested in such persons^ 
and shall be exercised in such a manner, as the president 



o^ted, 80 enmneratloH weakens It In cases not enmnerated.' It was 
replied by the opposite school that to limit the powers of the goyemment 
to those expressly set forth in the constitntion would raider that in- 
strument nnflt to serve the purposes of a growing and changing nation, 
and would, by leaving men no legal means of attaining necessary but 
originally uncontemplated aims, provoke revolution and work destruc- 
tion of the constitution itself. • • « This latter contention derivcM 
mueh suiM^ort from the fact that there were certain powert that had lu^t 
been mentioned in the comtitution, hut which were 80 obviously inot- 
dent to a national ffovemment that they mu$t he deemed to he raUed hy 
implication. For instance, the only offenses which congress is expressly 
empowered to punish are treason, the counterfeiting of the coin or se- 
curities of the govemmoit, and piracies and other offenses against the 
Uiw of nations. But it was very early held that the power to declare 
other acts to be offenses against the United States, and punish them as 
such, existed, as a necessary appendage to various general powers. So 
the power to regulate commerce covered the power to punish offenses 
obstructing commerce; the power to manage the postofflce included the 
right to fix penalties on the theft of letters, and in fact a whole mass of 
criminal law grew up as a sanction to the civil laws which congress had 
been directed to pass." Bryce*s Am. Com. 870. 

SI But not the limitatlotis thereof. 

ss See 3 Wheat 202 N. 1 ; 5 Wheat Appx. 81. 
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of the United States Bhall direct, for maintaining and 
protecting the inhabitants of Loniedana in the free en- 
joyment of their liberty, property and religion.' *' 

The bill emanated from a select committee, of which 
Mr. John Bandolph was chairman; ^'bnt,'' says Senator 
Benton, ^' those who are familiar with the inside work- 
ing of the legislative machinery know very well that 
the bill came from the department of state, supervised by 
the president himself." In this instance the special mes- 
sage of the president brought the subject before congress 
and asked for ** temporary provision*' for the govern- 
ment of the territory. 

The bill was well calculated to startle a people who re- 
garded any form of government except a republican one 
as despotic (33). 

The inhabitants of the ceded territory, far from pos- 
sessing political rights, were punishable arbitrarily for 
presuming to meddle with political subjects. 

Not only was the nature of the government thus con- 
tinued wholly incompatible with our constitution, but its 
machinery and appointment of officers was equally so. 
Ithey were to be appoined by the president without the 
advice and consent of the senate. 



M It oontiiiaed In force the same form of goverunent, with the Iden- 
tical magietratea* which had been established by the Spanish and French 
government— putting the president in the place of the king of Spain, 
putting all the territorial officers in the place of the king's officers, and 
placing the appointment of all these officers in the president alone, with- 
out reference to the senate. Nothing could apparently be more incom- 
patible with our institutions than such a government — a mere continu- 
ation of the Spanish-Franco administration, in which aU powers, dvn 
and mUitary, legislative, executive and judicial, were in the intendant- 
general representing the president, who occupied the place of kings. 
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In no territorjr organized under the ordinance of 1787 
were these officers so considered. There was a complete 
incompatabiUty with our constitution and the spirit of 
our constitution— first, in the governmental establish- 
ment; secondly, in the appointment of the officers to ad- 
minister it; thirdly, the departure from the model terri- 
torial regulations of the ordhiance of 1787. Such a 
bill, so startling in its provisions and so novel in a re- 
public of Anglo-Saxon origin, could not pass without op- 
position from that jealous republican party (34), which 
had just come into power, and come in on the cry of sav- 
ing the constitution from extension by loose construction. 

On the acquisition of Florida sixteen years later the 
same course was pursued. The Louisiana act of October, 
1803, was copied for Florida in March, 1819. That act 



MMr. James Elliott, of Vermont (RepubUcan), seconded the motion 
of Mr. Grlswold, saying: "He would never consent to delegate, for a 
single moment, snch extensive powers to the president, even over a 
territory; sudi a delegation of power was onconstltutlonaU* Mr. Dana, 
of Connecticat (Federal), expressed himself thus: *'The president may, 
under this authority, establish the whole code of Spanish laws, how- 
ever contrary to our own, appoint whomsoever he pleases as governors 
and Judges, and remove them according to his pleasure; thus uniting 
in himself all powei^— legislative, judicial and executive." 

The reply to these objections reminded the objectors that this was 
a territory— not a state; and that the constitution had nothing to do 
with It. Thus, Mr. Rodney, of Delaware (Republican) : "There is a 
wide distinction between states and territories, and the constitution 
appears clearly to indicate it. In the territories of the United States, 
under the ordinance of congress, the governor and Judges have a right 
to make laws. Could this be done in a state? I presume not. It shows 
that congress have a power in the territories which they cannot exer- 
cise in the states, and that the limitations of power, found in the con- 
stitution, are applicable to states and not to territories." Briton's 
Ex. Dred Scott Dec, p. 66. 



Digitized by VjOOQ IC 



322 JUBISPBUDBNCE AND DfSTITXJTIONS 

was ai^rcnred by President Monroe, withont a dissenting 
voice from any member of bis cabinet (35). 

It is dear from this action by two presidents and three 
congresses that no opinion was entertained that the be- 
nign provisions of the national constitution bad any force 
or effica<7 in the territories (36). 

§ 158. Effect of diange of govenmieiit on political and 
private law and civil rights. It is a general role of pablic 
laWy recognized and acted upon by the United States, 
throughout all periods, that whenever political jurisdic- 
tion and legislative power over any territory, or the al- 
legiance of its inhabitants, are transferred from one na- 
tion or sovereign to another, that the society itself is 
not disbanded or disorganized, nor are the municipal laws 
of the community— that is, laws which are intended for 
the protection of private rights as between individuals— 
abrogated by the change of sovereignty (37). By the 



■s It was a strongly southern cabinet Benton says : "General Jack- 
son, the governor, took care that power should be no 'barren sceptre^ 
in his hands." Ex Dred Scott Dec, p. 72. 

80 The liberty of our suhfecta must from now on rest on the inherent 
limitation mentioned In the Insular Tariff cases. 

•T Downs V. Bidwell, 182 U. S. 244. This is the ground upon which 
Justice Chase holds that the state of Texas was not dissolved by the act 
of secession and the creation of an unlawful government "It is not 
difficult to see that in all these senses the primary conception (of the 
state) is that the people, in whatever territory dwelling, either tem- 
porarily or permanently, and whether organized under a regular govem- 
ment or united by looser and less definite relations, constitute the state. 

'This is undoubtedly the fundamental idea upon which the republi- 
can ingtitutions of our country are established. It was stated very 
clearly by an eminent Judge (Mr. Justice Patterson, in Penhallow v. 
Doane's Adm*is, 3 Dall. d3) in one of the earliest cases adjudicated by 
this court and we are not aware of anything in any subsequent decision 
of a different tenor." "Our conclusion, therefore, ia. that Texas con- 
tinued to be a state of the Union, notwithstanding the transactioBS to 
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change^ public property passes from one goyermneat to 
the other, but private property remains as before, and 
with it those mimioipal laws which are designed to secure 
its peaceful use and enjoyment (38). 

All laws, ordinances and regulations m conflict witU 
the political character, instituticms and constitution of 
the new government are abrogated unless ^Epressly con- 
tinued in force. 

Upon the cession of foreign territory to the United 
Stotes the laws of the country in support of an estab- 
lished religion, or abridging the freedcmi of the press^ 
or authorizing cruel and unusual punishments, and the 
like, would at once cease to be of obligatory force with- 
out any declaration to that effect; and the laws of the 
country on other subjects would necessarily be super- 
seded l^ existing laws of the new government upon the 
same matters. But with respect to laws affecting private 
rights, the possession, use and transfer of property, and 
designed to secure good order and peace in the ccmunu- 
nity, and promote its health and prosperity, which are 
strictly of a municipal character, the rule is generalt 
that a diange of government leaves them in force until, 
by direct action of the new govemm^it, they are altered 
and repealed (39). 



which we haTe referred— the abdicatloii of the goremment and the tret* 
ton of the dtiams.** Teiae t. White, 7 WalL 700» 726. These acta be- 
ing TOld were of no effect, and so long aa the United States waa endeaTOP- 
Ing to guarantee a republican form of goyemment, It conld not admit 
that the atate waa dtaolved. 

••U. 8. T. Percheman, 7 Pet 87. 

••Chicago a Pac By. Go. McGlInn, 114 U. & 546, 647. See also 
American Ina. Co. t. Oanter. 1 Pet 642; Hallecfc» Int Law» du 84, aec 
14 
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§ 159. OlTil rights seenre. Political rights there are 
none. The people of the United States, as sovereign own- 
ers of the national territories, have supreme power over 
them and their inhabitants. In the exercise of this do- 
minion the People are represented by the government of 
the United States, to the several departments of which 
all the powers of govenmient over that subject are nec- 
essarily entmsted, subject, of course, to such restrictions 
as are expressed in the constitution, or are necessarily 
implied in its terms, or in the purposes and objects of 
the power itself; for it must be admitted in respect to 
this, as in every power of society over its members, that 
it is not absolute and unlimited. In ordaining govern- 
ments for territories, all the discretion which belongs to 
legislative power is vested in congress; and that extends, 
beyond all controversy, to determining by ]aw, from time 
to time, the form of the government over a particular 
territory, and the qualifications of those who shall admin- 
ister it (40). 

The personal and dvil rights of the inhabitants of 
the territories are secured to them, as to other citizens, 
by the principles of constitutional liberty, which re- 
strain all the agencies of government, state and national 
This doctrine was fully and forcibly declared by the chief 
justice delivering the opinion of the court in National 
Bank v. County of Yankton (41). 



40 Id. Tosnlar Tariff 

41 101 U. S. 129 ; Murphy ▼. Ramsay, 114 TJ. S. 44. See also American 
Ins. Co. T. Canter, 1 Pet 511 ; United States y. GraUot, 14 Pet 626; Cross 
T. Harrison, 16 How. 164; Dred Scott ▼. Sanford, 19 How. 398. 
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§ 160. Colonial dependenqr may be eontinned. No ter- 
ritorial govermnent need be erected. The government ex- 
ercises sovereign power over the territorial possessions 
except as restricted by treaty provisions and limitations 
xmiversal in their application, of which there are several* 

It is not incmnbent npon the United States to establish 
a territorial form of government, but congress may pro- 
vide for the government of the territory in snch manner 
as it deems best subject to such lunitations as those 
spoken of. 

The United States has been in possession of and has 
exercised snch sovereignty over a large extent of country, 
either unoccupied or occupied only by native tribes, with 
whom were mingled a few white settlers (43). 

§ 161. Effect of admission of a state on private tiUes 
to land in the territory. '^In a debate in the senate in 
June, 1850, on the act for the admission of California, 
a motion to amend the act by requiring California, be- 
fore her admission, to pass in convention an ordinance 
providing, among other things, ^that she relinquishes all 
title or claim to tax, dispose of, or in any way to interfere 
with the primary disposal by the United States of the 
public domain within her limits,' was opposed by Mr. 
Douglas and Mr. Webster as unnecessary, and was de- 
feated by a vote of thirty-six to nineteen. In the course 
of the debate, Mr. Douglas referred to the provision of 
the constitution authorizing congress 'to dispose of and 
make all needful rules and regulations concerning the ter- 



4s rint Nat Bank t. Yankton Ck>., 101 U. S. 129; In re Lane, 135 17. 
8.443. Lan^ord v. MonteiUi, 102 U. 8. 14S. See also Mormon Church 
T. United states, 186 U. & 1 ; Bz parte Bellman, 4 Granch, 75. 
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ritory or other property of the United States,' and said: 
^This provision authorizes the TMted States to be and 
become a land-owner, and prescribes the mode in which 
the lands may be disposed of and the title conveyed to 
the purchaser. Congress is to make the needful rules and 
regulations upon this subject. The title of the United 
States can be divested by no other power, by no other 
means, in no other mode, than that which congress shall 
sanction and prescribe. It cannot be done by the action 
of the people or legislature of a territory or state.' He 
supported this conclusion by a review of all the acts of 
congress under which states had theretofore been ad- 
mitted. Mr. Webster said that these precedents demon- 
strated that Hhe general idea has been, in the creation of 
a state, that its admission as a state has no effect at all 
on the property of the United States lying within its 
limits,' and that it was settled by the judgment of this 
court in Pollard v. Hagan (44) 'that the authority of the 
United States does so far extend as by force of itself, 
proprio vigore, to exempt the public lands from taxation, 
when new states are created in the territory in which 
the lands lie' "(45). 

§162. The partition ci jurisdiction by admission. 
Upon the admission of a state into the Union, the state 



44 8 How. 212,224. 

4sVaB Brocklin y. TennesBee, 117 U. S. 104, 16S. See also Cong, 
Globe, 8l8t Ck>iig., let eefls., toL 21, p. 1314; vol. 22, p. 848, and eeoa. 
960, 080, 1004 ; 5 Webster's Works, 306, 806, 40G. In Gibson v. Chontean, 
18 Wall. 02, 00, Mr. Justice Field, delivering the Judgment of this court, 
said: "With respect to the public domain, the constitution vests hi 
congress the power of disposition and of making all needful rules and 
regulations. That power is subject to no limitations.'* Thompson v. 
Utah, 170 U. & 848. 
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doubtless acquires general jurisdiction, civil and crim- 
inal, for the preservation of public order, and the protec- 
tion of persons and property, throughout its limits, ex- 
cept where it has ceded exclusive jurisdiction to the 
United States. The rights of local sovereignty, includ- 
ing the title to lands held in trust for municipal uses, 
and in the shores of navigable waters below high-water 
mark, vest in the state and not in the United States (46). 

§ 163. Effect of transfer of title on permanent immoY- 
aUe stmctores* Where the inhabitants or residents of a 
domain belonging to a nation erect buildings and struc- 
tures of a permanent character upon soil to which they 
have no title, such structures become a part of the land 
and pass with the deed of cession, unless there is some 
reservation in the treaty with the ceding country. In the 
same manner all permanent forts and appurtenances 
thereto pass with the ground of the territory (47). 

§ 164. Status of Indian tribes. ''From the beginning 
of the government to the present time, they (48) have 
been treated as 'wards of the nation,' 'in a state of pupil- 
age,' 'dependent political communities,' they and their 
country 'are considered by foreign nations, as well as by 
ourselves, as being so completely under the sovereignty 
and dominion of the United States, that any attempt 
to acquire their lands, or to form a political connection 
with them, would be considered by all as an invasion of 



M Van Brocklin t. TennesBee, 117 U. S. 167. See also New OrleaiM t. 
United States, 10 How. 062, 737; Pollard ▼. Hagan, 8 How. 212; Oood- 
title ▼. Kibbe, 9 How. 471 ; Doe v. Beebe, 18 How. 25 ; Barney y. Keo- 
Irak, 94 U. S. 324; 111. C«it Ry. v. lU., 146 U. a 884. 

4TKlncaid y. United States, 150 U. S. 488. 

MCiierokee Nation y. Qa., 5 Pet 1. 
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our territory and an act of hostility/ The treaties and 
laws of the United States contemplate such territory as 
completely separated from the states, and the Cherokee 
nations as a distinct community, and that 'in the ezecn- 
tive, legislative and judicial branches of our government 
we have submitted, by the most solemn sanction, the ex- 
istence of the Indians as a separate and distinct people, 
and as being vested with rights which constitute them a 
state or separate community' (49). 

''The soil and the people within these limits are under 
the political control of the government of the United 
States. They were and always have been regarded as 
having a semi-independent position when they preserved 
their tribal relations, not as states, not as nations, not 
as possessed of the full attributes of sovereignty, but 
as a separate, dependent people, with the power of regu- 
lating their internal and social relations, and thus far 
not brought under the laws of the Union or of the state 
within whose limits they reside'' (50). 

§ 165. Mineral lands. Acquisition and difpofliti0ii by 
the govenmieot The Ikiglish law holding that the right 
to all mines was in the Crown has little bearing upon 
the policy of the United States in relation to its mineral 
lands. 

Upon the same principle that a title once possessed 
by the general government, can be divested only by the 



49 Worcester t, Oa., 6 Pet SIS. See note in 8 Lawyem Co-op«ntlTe 
FA 488. 

so u. S. V. Koagama, 118 U. S. 87S, Cherokee Nation t. Kansas Ry., 
186 U. 8. 6S4. As to the authority of the states, Jackson ▼. Goodall, 20 
John. 187. 
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grant of that government (51), it follows that the title 
to mineral lands can only be obtained from it under the 
provisions of acts of congress in relation thereto. 

^^No title from the United States to land known at the 
time of the sale to be valuable for its minerals of gold, 
silver, cinnabar or copper can be obtained under the 
pre-emption or homestead laws or the townsite laws, or in 
any other way than as prescribed by the laws specially 
authorizing the sale of such lands, except in the states 
of Michigan, Wisconsin, Minnesota, Missouri and Kan- 
sas. We say Mand known at the time to be valuable for 
its minerals,' as there are vast tracts of public land in 
which minerals of different kinds are found, but not in 
such quantity as to justify expenditures in the effort to 
extract them. It is not to such lands that the term ^min- 
eral,* in the sense of the statute, is applicable. 

'^We therefore use the term ^ known to be valuable at 
the time of sale,' to prevent any doubt being cast upon 
titles to lands afterwards found to be different in their 
mineral character from what was supposed when the 
entry of them was made and the patent issued'' (52). 

If the provisions of the law are violated patents may 
be vacated (53). The privilege of purchase is restricted 
to citizens or those declaring intentions to become such, 
but an alien can acquire and transmit title to a citizen 
(54). 



81 Wilson's Works, 496-08; Jackson t. Frost, 6 Cow. S46; 8 Kent, 
Com. *S78. 

ssDeffeback t. Hawke, 116 U. S. 382. See also Col. C. ft I. Co. t. 
United States, 128 U. S. 807; Davis t. Welbbold, 139 U. 8. 607. 

M U. S, T. Culver, 62 Fed. 81. 

M North N. M. Co. v. Orient 6 Sawyer, 299. A corporation may 
take, tmt where Incorporation would amount to an evasion the eonrts 
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§ 186. Colonial poiseiiioiis. Andont polity and prae- 
tioe. The power and right to acquire and hold dependent 
territory has never been c^lcially denied and has been 
frequently declared and ezerdsed (55). 

The policy of snch a proceeding must always remain 
an qpen question to be determined by the exigencies of 
cases as they arise. General policies have been dedared 
by administrations in most dogmatic foim, but in most 
instances the act has been contrary to the word (56). 

may fo behind the fictkm of oorporata dtlienahlp. See M cKlnley ▼• 
Wheeler, 180 U. & 680; llann^ ▼. Wolf, 162 U. 8. 600. 

M For example^ see HhMHemea t. U. 8^ 86 Ped. 466» aad the Insular 
Tariff Oaaet. 

—Jejfenom^w a — in f l e> Jefferson decried the policy of baring de- 
pendent oolonlea, but he kzceptkd Goba« advocating Its acquisition so 
soon as it could be done without dishonor. He said if it was to be sold, 
the United States had the yre-esipllofi H^A I of purchase; If it is to be con- 
Qnered, we^ tiie conqotfor. But all this open and aboTe board— no pre- 
text, wars, no false daims, no llctitions qnarr^ no annoying, no bully- 
ing, no forced salei Jefferson's Letter, quoted in Benton's examination 
of the Dred Scott ease, pp. 24, 25^ note. Notwithstanding the protesta- 
tion against a desire or Intention to expand, the United States has never 
declined to acquire territory. Senator Benton paints the picture quite 
graphically. "Arisona has been acquired: fifty millions were offered 
to Mexico for her northern half, to include Monterey and Saltlllo; a vast 
sum Is now offered for Sonora and Sinaloa, down to Ouaymas; T^uan- 
tepeCp Nicaragua, Panama, Darioi, the Spanish part of San Domingo, 
Cuba, with Islands on both sides of the tropical continent Nor do we 
stop at the two Americas, their coasts and Islands, extensive as they are ; 
but drcumvolving the terraqueous globes we look wistfully at the Sand- 
wich Islands, and on some gem In the Polynesian group, and plunging to 
the antipodes, pounce down upon Formosa In the Chinese sea. Sudi 
were the schemes of the last adminlstratioa, and must continue, If 
its policy should continue. Over all these provinces, isthmuses, islands 
and ports, now free, our constitution must spread (If we acquire them, 
and the dedsloa of the supreme court stands), overriding and overrul- 
ing all anti-slavery In Its place beyond the power of congress or the 
people there to prevent it" (1867). Benton's Bx. Dred Scott Dec, p. 
29. Justice White refers to the attempt under Pierce's administration in 
1864. Downs v. BldweU, 182 U. a at p. 800, 
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Modem doebrine and dedsioiL The law is settled that 
the United States holds the conquered and ceded coun- 
tries as dependent appurtenant property (57). 

nsrSTJIAB POSSBSSIOKS, TEBBITOBIAL AND OOIiOKIAL. 

The prophetic schemes spoken of by Senator Benton 
have been completely realized. 

Hawaii was annexed in 1898, and a territorial govern* 
ment for those islands was established by an Act of Con- 
gress approved April 30, 1900. Porto Bico is another 
of onr insular posessions, upon whom territorial gov- 
ernment has been bestowed. The island was acquired 
first by conquest, and finally by the treaty with Spain. 
The Act approving civil government received the assent 
of the President April 12, 1900. Territorial government 
exists in these islands. 

The Philippine Islands, also acquired from Spain, have 
not as yet been granted the privilege of local self govern- 
ment, but are governed under Acts of Congress by a 
(Governor and Commissioners appointed by the Presi- 
dent. Guam, another island, was ceded by Spain by the 
treaty of Paris, December, 1898. Tutuila, an island of 
the Samoan group, was recognized by a treaty with Great 
Britain and (Germany in 1899 as a possession of the 
United States. Furnishing one of the finest harbors in 
the world, it constitutes a valuable and important posses- 
sion of the United States. 

Wake, and several other small islands in the direct 
route from Hawaii to Hong Kong, were taken possession 



ST The Insular Tariff Cases, especially Downs v. Bldwell, 182 U. S. 
244. Compare opinions of Justice White and Harlan. See for analogies 
1 Ooolflj'B Blackstonei 4tfa ed.^ 107 and Notes. 
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of in behalf of the United States by Commander Taussig, 
January 1899. The Panama Zone should be regarded 
more in the light of a piece of property because the own- 
ership and the government are in the one person, the 
United States. 

The question of the right of the United States to ex- 
tend its boundaries and to acquire and govern foreign 
territory has ever been a question of dispute. The right 
to acquire adjacent territory was settled under an ad- 
ministration espousing the most strict construction of the 
Constitution, and action was taken, as we have seen, with- 
out resorting to an amendment to the Constitution. When 
the first discoimected territory was acquired by the pur- 
chase of Alaska, the influence of the strict construction- 
ists was at its lowest ebb, and no question was made. As 
to the foundation of right and the policy of acquiring 
and maintaining insular possessions, to be held as Col- 
onies, we have strangely enough the views of Jefferson, 
decrying the policy as to distant possessions, but advo- 
cating the acquisition of Cuba, so soon as that ndght be 
done without dishonor. It would seem that in view of 
the easy means of communication with all parts of the 
world, any argument which would justify the seizing of 
disconnected territory in one part of the world would 
at the present time justify it in any other part. There 
is, however, another view to to be taken as a political 
view, and that is that there is not always a choice, for any 
nation which recognizes its moral obligation as one of 
the brotherhood of nations may be forced by the inex- 
tricable logic of circumstances to take what it originally 
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had no intention of acquiring, and having acquired, to 
assume all the burdens and obligations incident to such 
acquisition and required by the political ethics of modem 
civilization. 
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CHAPTER XL 
THE 8OUB0BB AHB STSTBIfil OF LAW. 

§ 107. A govenmeot of law. In noticing the develop- 
ment of American jnrispmdence and the establishment 
of the American constitution, occasion has been taken to 
emphasize the prindple, often repeated, that in America 
is established a govemmrat of laws and not of men (1). 

What is intended in American jnrispmdence by the 
constant repetition of this form of expression '^a gov- 
emment of laws, not of ment" 

Probably as good an answer to the inqniry as can be 
made is that althongh all law emanates from the people, 
it is the win of the people that their public affairs as 
well as the rights and interests of individuals shall be 
guided, controlled and moulded in accordance with the 
doctrines, principles and roles made the basis of the 
system of law established by them, or in other words 
there is a law unto lawgivers, the constitution is the su- 
preme law. 



ilCanball says: "The gOTemment of the United States has been 
emphatically termed a govenmieat of laws and not of men. It win 
certainly cease to desenre this high app^lation, if the laws famish no 
remedy for the Tiolation of a vested legal right * * * It b^oovea 
ns then to inqnire whether there be in its [the goTttnmenfs] compo- 
sition any Ingredient which shall exempt it [the government] from legal 
investigaMon, or ezdnde the injured party from legal redress." Mar- 
bnry v. Madison, 1 Oranch, 187. 
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The govemment is not supreme. It has been well said 
that ^'as a state has claimed precedence to the people, 
80 in the same inverted course of things, the govemment 
has often claimed precedence of the state. The ministers, 
dignified very properly by the appellation of magistrates, 
have wished, and succeeded in their wish, to be consid- 
ered as the mlers of the state'' (2). 

The individuals who occupy the positions of trust des- 
ignated as public officers in every case exercise merely 
an agency or a trust. All of their acts are in the name 
of the law. '^The law commands/' or ''in the name of 
this commonwealth, I demand," is the language of the 
official, and the warrant for his action must be in every 
case the law. 

§ 168. The sources of law. It is frequently said that it 
is the province of the legislative department of govem- 
ment to make the law, the judiciary to expound it, and the 
executive to carry it into effect; and, in the outward 
manifestation of tiiis separation of the powers of gov- 
emment, the actual fact that the legislative department 
is not the only law-making power is frequently lost sight 
of. 

As it has been frequently shown that the parliament 
of England is not the only law-making power of Eng- 
land, and that, as a matter of fact, the largest body of 
English law is not statutory law (3), so it may be shown 
that a great portion of our law does not emanate from the 
legislative department, and that in fact changes of the 
law take place in which the legislature has no hand. 



sChiflboIm v. Georgia, 2 Dall. 45S. 
• 1 Wil8on*8 Works, p. 171 et seq. 
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§ 169. The snprame law of the land. Article VI, sec- 
tion 2, of the United States constitation says: ''This con- 
stitution, and the laws of the United States which shall 
be made in iMirsnance thereof, and all treaties made or 
which shall he made vnder authority of the United States, 
shall be the supreme law of the land, and the judges in 
every state shall be bound thereby, anything in the con- 
stitution or laws of any state to the contrary notwith- 
standing." 

In this section of the constitution it will be seen that a 
most important body of laws which control and affect 
the rights of the nation, the state and the individual 
emanate from sources other than tiie legislative depart- 
ment, either of the Union or of the states. 

The United States was the first among the governments 
to provide that treaties duly entered into were a part 
of the supreme law of the land (4). 

This provision wae undoubtedly inserted because of the 
existence of thirteen separate jurisdictions, each hav- 
ing and exercising governmental powers. 

§ 170. Legislative branch may be obliged to act It 
is well understood that there may be secret articles in 
a treaty which it is not wise to make public, and of a 
character which only a legislative power can carry out 
It follows that a treaty stipulation for anything of this 
nature is to be given effect by legislative authority, and 
the legislature is authorized, and under public obligation, 
to pve effect to the treaty (5). 



*Ware v. Hylton. 3 Dall. IW. 
• Id, 
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A treaty may divest rights which have accrued tmder 
an existing law, and the nation may be obliged to give 
effect to this treaty divesting the individual ri^ts (6). 
The recent proposed California anti-alien laws which 
caused the President to interfere illustrate this princi- 
ple. 

§ 171. The Oonmion Law. The Common Law is a term 
which has, with us, a double significance. In the United 
States, when we speak of the common law, the mind of 
the lawyer naturally reverts to the system of English 
jurisprudence, an indefinite and undescribed portion of 
which was said to be the birthright of the colonists (7), 
and has been expressly adopted in most of the states as a 
portion of our jurisprudence. By the common law a 
great many of our most important transactions are gov* 
emed. 

In view of the common law every statute enacted by a 
state legislature is construed, and every statute is said to 
be either in derogation of the common law or declaratory 
of it, unless the subject is one that was uncertain at com* 
mon law. The common law, when predicated of the Eng- 
lish system by an Englishman, has a meaning somewhat 
different from that just spoken of. In that connection 
it would have the same meaning in any country. 

The common law of England meant all of those uni- 
versal rules, not the enactment of parliament, which gov- 
erned tiie English people. 

Long eetablished usages or customs, especially the cus- 

• United States ▼. Schooner Peggy, 1 Cranch, 103. See also Ten- 
nessee y. DaTis, 100 17. S. 206; Martin v. Hunter, 1 Wheat, 878. 
f I Wilson's Works, p. 17a 
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torn of merchants, became a part of the common law, and 
so after the Conqnest, and dnring the period of the strug- 
gle for English liberty, there is a constant insistence upon 
the ancient customs of the realm. 

A statute of 25 Henry VUl^ chapter 21, section 1, de- 
clared that 'Hhis reahn is free from subjection to any 
man's laws, but only to such as have been devised, made 
and obtained within this realm, for the wealth of the 
same, or to such as, by sufferance of your grace and your 
progenitors, the people of this your reahn have taken at 
their free liberty, with their own consent to be used 
amongst them and have bound themselves by long usage 
and custom" (8). 

If, however, we reflect upon this subject and consider 
carefully the facts and conditions, it becomes apparent 
the term ^'oommon law" is one of great indefiniteness, 
meaning one thing in one context and another thing in a 
different connection. The common law of England had 
and still has the two great branches, one relating to po- 
litical relations or the constitution and the other to priv- 
ate affairs. Of the former, most if not all of the great 
fundamental rules and principles are embodied in our 
constitution and prized as a sacred part of our liberty. 
The common law of England governing property and 
private affairs was in a very crude and developing state 
—the commercial law just beginning to take form under 
the masterful hand of Holt and his successor, the great 



• ''CnBtom : a species of legislation by the people themsdves which in 
this country and England is the foundation of the common law itself, 
or, In other words, general customs obtaining by common consent" Gib- 
son, J., In Lyle v. Richards, 9 S. & R. 823-38. 
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Mansfield. The law of land was so closely interwoven 
with the political institution of sovereigbty as to be 
wholly nnsnited to onr condition except in the branch 
wherein all systems must closely resemble each other, 
viz., the mles of conveyancing or the acquisition of title 
involving rales of interpretation. If the subjects treated 
by Blackstone are examined in detail it will be found that 
but a small portion of the book survives in our law. This 
may be summarized as follows : 

Volume I. The part devoted to the organization of the 
state is inapplicable. A body of rules limiting the sov- 
ereignty and securing personal liberty was found to be 
applicable notwithstanding the change in form of gov- 
ernment. ThiiB portion is of priceless value. 

Volume n. The law of ancient and modern tenure is 
wholly obsolete. The treatment of commercial law in- 
volving contracts is so brief as to be almost useless ex- 
cept as showing how crude and undeveloped the law was 
at that time. 

Domestic relations have been subject to sweeping 
changes. 

Volume in. This book is composed of the law of ac- 
tions or procedure and still has more than mere anti- 
quarian value, but its matter k almost wholly obsolete. 

Vol rV. Treats of the crude, crael and obsolete law 
relating to crimes and aside from its definitions has lit- 
tle in it which remains. From this it will be seen how 
little of this common law is either valuable or applicable 
to our conditions, and yet lawyers and judges still talk 
about the ccmimon law as thoi^h it were the base line 
of our system. 
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§ 172. Unwiitken or coitomary law. The dignity and 
importance of customs was made apparant when we men- 
tioned that the constitution of one of the states^ Con- 
necticut, for many years after the adoption of the federal 
constitution was merely the customs of the people (9). 

The common law is said to be an unwritten law. It 
was classed by Blackstone as the lex non scripta, and 
by him said to include not only general customs^ or the 
common law properly so called, but also the particular 
customs of certain parts of the kingdom, and likewise 
those particular laws that are by custom observed in 
certain districts (10). 

One need but turn to the examination of the common 
law given by the learned commentator to appreciate that 



• Calder ▼. Bull, 8 Dftll. 888. 

i<>l Cooley'8 Blackstone (4t]i ed.), 68. Qeneral and particcilar cwh 
toms must be dlstlngoiflbed. Judge Story says: 'Those usages whidi, 
from their general preyalence and long-continued recognition among 
merdiants, have been received and incorporated into tiie law as tile cos* 
tom of merdiants, must not be confounded with the particular usages 
of trade. The custom of merchants is applied to that collection of rules 
and prindi^es of law whidi the courts received originally ftom the mer- 
chants, but of which they now take notice Judicially, and which are bind- 
ing throughout the realm. These customs, having been Judicially estab- 
lished, are no longer in the power of the merdiants, and can no more be 
altered or superseded by the acts or agreements of parties than the other 
rules of law. But wherever, in any course of business, a particular 
usage obtains, which is general, uniform, notorious, reasonable, and 
consistent with the rules of law, such usage will be presumed to have 
entered into the contemplation of all parties contracting in reference 
to the subject matter as to which it prevails unless the contrary Is 
shown. This principle, although most frequently applied in mercantile 
transactions, is not restricted to them, but extends to contracts in all 
departments of business, mechanical, agricultural and professional, upon 
the principle that, wherever the knowledge of any usage or custom is 
necessary to the right understanding of an agreement it would be un- 
reasonaMe to deny to the reader the right enjoyed by ttie writer." Rog- 
ers V. Mech. Ins. Co., 1 Story (U. S. Ct), 806. 
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by far the largest portion in bulk of the ElngUah law con- 
sisted in this unwritten or common law of the reahn (11). 

The evidence of the unwritten law may sometimes, in 
the first instance, be obtained by the testimony of wit- 
nessesy or, as was formerly the case, by the examination 
of the merchants of a particular locality or guild (12). 

The final evidence, however, of the common law, which 
can be said of all the law, is mainly to be found in the 
decisions of the courts of England, or the particular coun- 
try of which the common law is said to be a part 

Those decisions, for the first time adopting and an- 
nouncing a rule, were said to be a species of judicial legis- 
lation, but they are distinguished from those judicial 
edicts which change established rules (13). 

ThuSy Spence says, in his Equitable Jurisprudence, the 
^'jus civile is distinguished from jus praetorium, which, 
in Bracton's sense, is the law formed by the decisions of 
the judges. This jus praetorium has been continually en- 
larged by the common-law judges, so as to form a very 
considerable portion of the common law of England'' 
(14). 

§ 173. Development of the Oommon Law. The man* 
ner in which the common law has developed is simple and 
easily understood. Take, for example, a case arising for 
the first time in a jurisdiction. In the absence of preced- 
ent, reason and justice are said to be the sole spirit of 



11 1 Cooley (4th ed.), 87, 68 and notes. 

12 Whitehead v. Walker, 9 M. & W. 514 ; Renner v. Bank, 9 Wheat 
2. 

It See poet, Jndge-made Law. 
14 Eq. Juris., *124. 
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the laW) and in all civil actions between individuals in 
reference to property rights and injuries, some decision 
must be reached. 

The reason and justice of the thing is frequently the 
sole guide of the court. 

In a comparatively recent case the New York court 
of appeals was called upon to determine the right of the 
owner of logs which had been cast by a flood upon the 
land of a lower proprietor of the soil, bordering upon the 
stream. In seeking for the reason and justice of the 
matter, resort was had to other systems of law; and in 
this case the source resorted to was the civil law, and the 
rule of the civil law was expressly adopted by quoting, 
as their controlling reason and rule, the language of the 
civil law, as expressed by Domat (16). 

We have before referred to a similar instance in refer- 
ence to the law of bailments. In this case, not simply a 
single rule or a single principle was adopted, but one may 
truly say that the whole English law of bailments was 
framed and formulated by the adoption of the Boman 
law by the judge deciding the case (17). 

§ 174. Judge-made law. Very frequently the expres- 
sion '^ judge-made law" is used in condemnation of all 
utterances from the bench recognizing and applying rules 
of law which have never before been announced in the 
jurisdiction within which the court is sitting. 

Sufficient has been said in reference to the common law 
and the law merchant to indicate that there is a field of 



i« Sheldon v. Sherman, 42 N. T. 484 ; 1 Am. Rep. 569. 

IT Lord Holt in Coggs y. Bernard, Ld. Raym., 008 ; 1 8m. L. G. 860. 
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judicial reasoning and a function of the judiciary to give 
sanction in specific cases to the rules of reason and nni^ 
versal customs which obtain among men. 

In that sense, and within the limits indicated, jndge- 
made law is not only justifiable, but is the imperative 
duty of the court 

An eminent member of the New York bar very truly 
says: ^^ Especially is this so under our Anglo-American 
system of common law. The law is what the court of last 
resort declares it to be. What the court declares the law to 
be is frequently determined by the reasoning of counsel. 
This is particularly the case where a novel question is 
presented— what we call a case of 'first impression.' " 
He says: ''Of course the legislature does exercise its law- 
making powers from time to time, but generally in a way 
to make us thankful that it does not exercise these powers 
more frequently" (18). 

Most of the judicial utterances in the domain of the 
common law, embracing the law merchant, maritime and 
admiralty law and equity, would fall within the con- 
demnation of judge-made law were there no distinction 
made between what is properly termed judg&-made law 
and the application of the rules of reason and justice to 
cases which must continually be submitted to the courts 
for their decision. 

§175. Improper judicial legislation. When by this 
process of judicial reasoning rules of conduct have been 
once thoroughly established in the jurisprudence of a 



19 Address of Hon. Wm. L. Hornblower. See also Loeb r. Trnstees, 
Fed. 48. 
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Btate or a nation, the function of the judiciary is per- 
formed, and these mles become a part of the law of the 
land Other cases, arising after such roles are so estab- 
lished, are not new cases or cases of novel impression. 
Especially is this the case where the question involved 
is a question of property rights or a question of general 
importance, like a question of commercial law, rules of 
damages, liabilities of master and servant, liabilities of 
carriers, and the like (19). 

The true rule has frequently been announced Thus, 
Judge Cooley says: ^^When a rule has once been de- 
liberately adopted and declared, it ought not to be dis- 
turbed unless by a court of appeal or review, and never 
by the same court, unless for very urgent reasons and 
upon a clear manifestation of error; and if the practice 
were otherwise, it would be leaving us in a perplexing 
uncertainty as to the law'* (20). *'A precedent flatly un- 
reasonable and unjust may be followed if it has been for 
a long period acquiesced in, or if it has become a rule of 
property, so that titles have been acquired in reliance 
upon it, and vested rights will be disturbed by overruling 
it In such a case it will be proper to leave the correction 
of the error to the legislature, which can so shape its ac- 
tion as to make it prospective only, and thus prevent the 



19 It will be observed that the federal Judges speak of rules of "gen- 
eral law" where one would ordinarily say common law. 

20 1 Cooley's Blk. 69, note 4. citing 1 Kent, 475. See Nelson t. Allen, 
1 Yer^. 37G; Emerson v. Atwater, 7 Mich. 12; Sparrow v, Kingman, 
1 N. Y. 260; Palmer v. Lawrence 5 N. Y. 389; Boon t. Bowers, 30 Miss, 
246. 
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injurious consequences that must follow from judicially 
declaring the previous decision xmfounded*' (21). 

niustratioii: Priestly v. Vowler (22). In 1837 the 
English court deduced the rule, based upon public policy, 
that where fellow-servants were habitually working to- 
gether, there should be no recovery for an injury by one 
servant to the other, when the proximate cause of the in- 
jury was the negligence of the fellow-servant In this 
manner originated the fellow-servant doctrine, with its 
many refinements and exceptions. 

When the court was called upon to hear and determine 
this case they had no precedent to guide them, and in that 
case they very properly formulated the rule which seemed 
most reasonable and just 

The rule of comparative negligence was adopted for the 
first time in Illinois many years ago (23), and the rule 
was very frequently applied during a long series of years 
(24), and became the settled rule of law. 

Notwithstanding it is within the province of the courts 
of Illinois to recommend legislation to the general as^ 
sembly, and indicate wherein the law might be improved 
by change, the court of Illinois finally announced its in- 
tention to change this long established rule (25). 

SI Emerson t. Atwater, 7 Mich. 12; Pratt v. Brown, 8 Wis. 603; Day 
T. Mnnson, 14 Ohio St 488; OPaylor v. French, 19 Vt 49; B^lows v. 
Parsons, 13 N. H. 266; Hannel ▼• Smith, 15 Ohio, 134 ; Sparrow ▼. King- 
man, 1 N, Y. 260 ; Ram on Legal Judgm^t, ch. 14 ; 7 Robinson'a Practice 
1 et seq. 

>s3 Mees. & W. 1. 

<s Q. & G. U. Ry. Go. ▼. Jacobs, 20 HI. 478. 

M G., B. & Q. Ry. Go. t. Hazzard, 26 111. 878; a & A. R. R. T. Qreti- 
ner, 46 111. 75; G., B. & Q. Ry. Go. ▼. Johnson, 108 lU. 012; W. S. SSleT. 
Ry. Go. y. Stickney, 160 HI. 862. 

M Gity of Lanark v. Dougherty, 153 IlL 168. 
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The rule mvolved in these Illinais cases is not a mie 
of property, bat it was long established and there were 
no changed conditions— it was simply judicial le^lation. 

The attainment of uniformity is a sufficient basis of 
policy to justify a change in a rule long established in a 
given state but not in harmony with the prevailing rule 
(26)- 

§ 176. The rule Stare Decisis. Stare Decisis in plain 
terms means that where the courts have recognized a rule 
and have followed it, other judges will in similar cases 
and under like conditions apply the same rule. 

This is a technical name for a much abused but very 
necessary and salutary rule. If there is to be a body of 
law recognized by the courts and given expression, either 
in the reports of the decisions or the writings of jurists, 
which in this respect must necessarily be based partly 
upon the law as expressed in the ^decisions of the courts, 
it is necessary, in order that the rules shall be given the 
character of a fixed law, that the rules announced by the 
highest judicial tribunals in the land shall have stability 
and be respected unless some good reason is shown for 
making a change. A little reflection makes it plain that 
the principle of **Due Process of Law** traces to the same 
origin, for this in its simplest form of expression is that 
the treatment of each man's case shall conform to a gen- 
eral rule, not only as to its substantive law, but as to its 



28 e. p. The equity doctrine of tracing trust funds. Nonotuck Silk 
Co. V. Flanders. 85 Wis. 237; Crandall v, Woodhouse, 197 111. 1(M. 58 
L. R. A. 3sr>. ronstitutlonal construction of a statute to conform to the 
construction by the federal court, Peo. v. 0*Brain, 176 N. Y. 263. See 
also Commercial Bank y. Davis, 115 N. C. 22a 
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procedure, and these again trace back to the great prin- 
ciple of equality whereby the law does not consider the 
man bat the nature of the acts and rights drawn into con- 
troversy before the judicial tribunals. 

It is well understood that the principles and rules of 
the common law, as well as the construction of constitu- 
tions and statutes, are worked out by elaborate processes, 
in the decisions by the courts of cases as they arise, and 
in time a decision appears which satisfies the judicial and 
the popular sense as to what is the just and proper rule 
under the circumstances. This sets at rest for the time 
being the law on the subject The decision may not be 
the first decision which has been made in the jurisdiction 
(though it may be), for it is only when such a condition is 
reached that the decision receives general acquiescence 
in the jurisdiction that the rule can be termed established. 
The cases so establishing rules are termed the leading 
cases. 

§ 176a. Law must keep pace with fhe conditians of 
trade and society. There is, however, scarcely a decision 
which can more than temporarily set at rest the law. 
The ever changing conditions of society, trade, and in- 
vention give rise to new situations and new questions. 
Old rules by this process are constantly becoming obso- 
lete, because the tide of human activity must often bring 
a rule out from under its application, and contrr>versies 
over new transactions invoke a new contest, until finally 
another decision differing somewhat from the former 
rule obtains general approval. 

Such a decision is termed a ruling case to distinguish 
it from the superseded leading one. Every leading case 
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is dnrixig the time wben its authority is re8i)ected a ml- 
ing one, and it continues a ruling case so long as the prin- 
ciple upon whieh it is based and the rales of law which it 
announces are regarded as the law of the subject The 
multiplication of decisions emanating from our courts 
almost invariably follow along the line of the leading and 
ruling cases with slight modification until a new rule 
breaks up the authority of the former one, and then the 
trial courts and the tribunals inferior to the supreme 
judicial tribunal bow to the authority. 

When a leading case or old case is supplanted by a later 
case, which announces and enforces a rule contrary to 
that declared in the earlier case, the former case is then 
denominated an overruled case. Many of our leading 
cases are overruled by later decisions. 

This respect for judicial decisions^ while essential to 
the existence and observance of fixed rules, has been car- 
ried to absurd lengths in its application. We may per- 
ceive by slight reflection how perilous is the experiment 
of relying upon mere precedent without in every instance 
examining the ground of the precedent and the elemental 
facts of the new case presented for decision in order to 
determine whether the facts present a case within the 
principle of the former case or, in extreme cases, whether 
the former case was determined on principle. 

The most dangerous form of logical reasoning is in- 
voked, viz., analogy. The safe application requires un- 
changed prindples, unchanged policies, unchanged con- 
ditions of society or trade, and undistingoishable ele- 
mental facts involved in both the precedent and the case 
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at bar. All these existing, stare decisis works far tmi- 
formity and equal protection of law. Bnt the world 
moves. As Wendell Phillips observes, ''Nature's live 
growths crowd out and rive dead matter. Ideas strangle 
statutes." And Lord Coke says: ''The principles of 
natural right are perfect and immutable, but the condi- 
tion of human law is ever changing, and there is nothing 
in it which can stand forever; human laws are bora, live, 
and die." Precedents bend to principles and rules de- 
pend not so much on precedent as on principles. 

A new epoch in the law has been readied. We still look 
for precedent, but we go further and look for the ground 
upon which the cases were adjudged. Only about a de- 
cade ago Mr. Justice Holmes remarked: "We are only at 
the beginning of a philoso|^ical reaction, of a reconsid- 
eration of the worth of doctrines which, for the most part, 
still are tak^i for granted without any deliberate, con- 
scious and systematic questioning of their grounds.'^ 

In 1895, Austin Abbott said, "By actual law, we mean 
the law in force today, the law now applicable to transac- 
tion, and now controlling procedure. Time was when the 
earliest precedent was of paramount authority; later de- 
cisions were tested by the earlier, and disregarded when 
found to depart from the earlier. By an almost imper- 
ceptible process this rule has been reversed. It is now 
the latest decisi<m of the court of last resort which is re- 
garded ae the highest evidence of the law; and earlier de- 
cisions are valued chiefly as they throw light upon the in- 
tent and effect of the later. It is, therefore, actual law 
which is now of the^first importance, and historio l«w owes 
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its main value to the better understanding it gives ns of 
the law of today. Beyond this it has little more than the 
intellectual interests which all parts of the history of 
our race afford." 

It is the case in povat which constitutes a precedent,— 
in point in principle, and in point in the presence of all 
the elemental facts of the one at bar, and the absence of 
any other material fact. Too little attention is now being 
paid to what constitutes a case in point. Upon this point 
a statement of Lord Denman is of great value: '^ A case 
was brought before that court (the Exchequer), upon 
which it was proposed to overrule, not the dicta, the im- 
pressions, the fancies of the learned frequenters of West- 
minister Hall, but decided cases, running through a period 
of near fifty years, appearing in numerous reports, and 
laid down by all the text-writers. I believe Mr. Justice 
Bayley, on a particular examination of those cases, 
thought them clearly founded in error; they were traced 
to a dictum uttered by Lord Mansfield in his first judicial 
year, which dictum was held by Mr. Justice Bayley to be 
untenable; and my noble and learned friend pronounced 
the unanimous judgment of his court, denying the au- 
thority of these cases, and overruling them all. I speak of 
the case of Hutton v. Bahne (2 You. & J. 101; 2 Cr. & J. 
19; 2 Tyrr. 17; and on Error, 1 Cr. & M. 262; 2 Tyrr. 620; 
3Moo.&So. l;9Buig. 471). . . . And I am tempted 
to take this opportunity of observing, that a large portion 
of that legal opinion which has passed current for law, 
falls within the description of Maw taken for granted.' If 
a statistical table of legal propositions should be drawn 
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out, and the first oolmnii headed, 'Law by Statute/ and 
the second, 'Law by Decision;' a third column, under the 
heading of 'Law Taken for Granted' would comprise 
as much matter as both the others combined But when, 
in pursuit of truth, we are obliged to investigate the 
grounds of law, it is plain, and has often been proved by 
recent experience, that the mere statement and restate- 
ment of a doctrine— the mere repetition of the cantilena 
of lawyers^cannot make it law, imless it can be traced 
to some competent authority, and if it be irreconcilable to 
some clear legal principle" (26a). 

The above, with the opinion of the court in a recent 
New York case, indicates clearly the test of a case in point. 
"Certain expressions of learned judges, used arguendo, 
• • • are relied upon by counsel as establishing a prin- 
ciple that controls this case. Principles are not estab- 
lished by what was said, but by what was decided, and 
what was said is not evidence of what was decided, unless 
it relates directly to the question presented for decision* 
'General expressions,' as the great federal juriet once 
said, ' are to be taken in connection with the cases in which 
these expressions are used' " (27). 

^"^S, § 177. The law merduust The names of Holt and 
Mansfield must always stand among those of the great 
jurists of the world. Their fame rests almost entirely 



>•• Lord Denman in O'Connell t. The Queen, 11 CI. & Fin. 860, 373. 
V Ck>henB v. Va„ 6 Wheat. 264, 309; People ex rel. Met St Ry. Co. 
V. Tax Ck)m«., 174 N. Y. 417-447. 
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npon their labors in inoorporating into the English com- 
mon law the maritime or mercantile law of nations (28). 
Mansfield is jostly entitled to the credit of the develop- 
ment of the modem common law of England, bnt Lord 
Holt's services shonld not be overlooked. A vast portion 
of the law merchant, as approved by Mansfield and by 
him nmde a part of the common law of England, is de- 
rived directly from the civil law. The whole current of 
anthorities from all time establishes the doctrine that the 
custom of merchants has always been regarded as a part 
of the common law ; but it was not until the time of Mans- 
field that the law merchant can be said to have exercised 
a great and controlling influence upon the jurisprudence 
of England. 

The action of assmnpsiL It is under the action of as- 
sumpsit that the modem law merchant has been incor- 
porated into the common law. In the time of Edward UL 
we discover that, in the ordinary transactions amongst 
merchants, that is, members of the trading community, a 
distinct law prevailed, of a more liberal nature than the 
general law, and that it was more summarily and ex- 
peditiously exercised. This was called the lex mercatoria. 

ts See a very valuable note on the law merchaBt in 1 Crandi, App. 
note a, ^368. 

Of Lord Holt, Smith nya: ^I have no hesitation in saying tliat 
Lord Holt alone acoompUahed more for English mercantile law than 
the whole body of the English judges prior to his elevation. The pres- 
ent law with regard to bills of lading seems to have originated with 
Lord Holt See Evans v. Marlett, 1 Ld. Raymond, 261. Those who de- 
sire to estimate his powers of mind and mode of dealing with important 
legal questions will do well to peruse his celebrated ]udgm«it in Ooggs 
V. Bernard, Lord Raymond, 909, in which, avaUing himself, of his ac- 
quaintance with the dvil law, he settled the hiw relative to bailmoitB 
on its present footing.** Smith's Mercantile Law, p. 27. 
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It had, in all probability, silently prevailed in London and 
other conunercial towns, in some shape, throughout the 
whole of the Anglo-Saxon times. By the statute 27 Ed- 
ward m. (Stat. 2), in each town where the staple was or- 
dained, a mayor was to be chosen, skilled in the law mer- 
chant, to do right to every man according to that law. The 
lex mercatoria^is expressly mentioned by Fortesque. In 
common societies of merchants and in mutual contracts, 
says Selden, equity and good conscience, rather than strict 
law, is required; and he mentions a case in the time of 
Edward 11., where, following up this principle, the de- 
fendant in an action of debt brought, secundum legem 
mercatoriam, for some corn sold, was not permitted to 
wage his law, though he might have done so in an ordinary 
action of debt It would seem, too, that merchants had al- 
ways been specially favored by having a more summary 
process in the king's court'* (29). 

The vast importance as a great instrument of law re- 
form of this new use of the action of assumpsit by Mans- 
field may be made clearer by a simple statement. **In 
one word the gist of this action is that the defendant upon 
the circumstances of the case is obliged by the ties of nat- 
ural justice and equity to refimd the money'' (30). 

Here then is justice and equity introduced where tech- 
nicality had been the rule. 

Mr. Justice Caton, in an opinion in the supreme court 
of Illinois, says of the common law, and its connection 
with the customary law and the law merchant: "Were 



29 Spence*B Eq. Juris., 247. 
80 2 Burr. 1012. 
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we able to explore the past with certainty, we should 
probably find that every essential principle of the com- 
mon law, before it was adopted by the decision of any 
court could be found in some precedent custom among 
the people, and which, by convenience and justice, so 
commended itself to the courts that they recognized and 
adopted it as a part of the law of the land (31). We are, 
however, able to thus trace to its source but little of the 
common law, except that which was adopted from the 
custom of merchants. That was so broad in its principles 
and so comprehensive in its objects, there was so much of 
it relating to one great subject, that it acquired a name 
to itself, and for dignity and importance struggled even 
with the great body of the common law; hence its name is 
remembered while its separate existence has ceased to be. 
Were we now to strike from the common law all it has 
borrowed from, and which once constituted a distinctive 
portion of, the law merchant, we should find it unfitted 
for the most rural districts of tiiis country ; for agricul- 
ture has become so intimately connected and associated 



ti««Tbe mercantile law of England is, in point of fact, an edifice 
erected by the merchant, with comparatlvtiy little aasiBtance either 
f^m the conrta or the legislature. The latter have^ in very many in* 
stances, only impressed with a Judicial sanction, or deduced proper and 
reasonable consequences from, those regulations which the experience of 
the trader, whether borrowing from foreigners or inventing himself, 
had already adopted as the most convenient When trade t>egan to 
flourish in this country, those occupied about it soon discovered that the 
law had provided but few rules for the guidance of their transactions, 
and that it was, therefore, necessary that they should thonstives adopt 
some regulations for their own government Thus they, in early times, 
erected a sort of mercantile republic, the observance of whose code was 
insured less by the Uw of the land than by force of oftMon and the 
dread of censure." Smith's Mercantile Law, pp. 29» 31. 
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with commerce that the rules which govern one must seri- 
ously affect the other. With all its avenues of intercom- 
municatioUy commerce now extends itself to the granaries 
and pasture fields of the remotest frontiers. Thus dis- 
memberedy the common law would only be a fit code for 
the government of a fox-himting gentry and their de- 
pendent serfs. 

''While elementary writers and the judges of courts 
have been in the habit of speaking of the lex mercatoria 
distinctively, they have for a very long time spoken of it 
and treated it as a part of the common law. ' ' David Dud- 
ley Field says of the common law as it existed at the time 
of the American Eevolution, that it was of two kinds- 
public and private. The public law was good. The pri- 
vate portion, that which related to land and private re- 
lations, was but little advanced beyond the region of semi- 
barbarism. Most of the good which it had, and of which 
it has since accumulated, was the contribution of the Bo- 
mans, that magnificent people which once ruled the world 
by the sword, and have since held a half dominion by the 
silent empire of law (32). 

§ 178. The maritime law. The maritime law, of which 
the law merchant constitutes a branch, is an essential 
part of the law of nations (33), but it is as much a part 



82 Am. Bar A88*n Rept (1889), p. 233. 

as Mr. Smith, in the introdulction of his Mercantile Law, says : ''In 
ascertaining the legal rights arising out of commercial transactions, 
it frequently becomes necessary to have recourse to the volumes of in- 
ternational law, frequently to the contemporaneous laws of nations. 
So far as It affects title to lands, It depends upon those feudal institu- 
tions from which the rules In our country governing such property 
originate. It is dedndble in great part from the imperial code of Rome, 
in great part from the different maritime codes of ancient Europe; and 
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of the municipal law of England and of the United 
States as it was of the civil law of Borne, because its cus- 
toms were a part of the customs of the English people 
(34). Lord Mansfield says: ''The maritime law is not 
the law of a i)articular country, but the general law of 
nations. Non erit alia Bomse, alia Athenis, alia nunc, alia 
posthac, sed et apud omnes gentes et omni tempera una 
eademque lex obtinebit" (35). 

Theophilus Parsons, a noted legal author, and for- 
merly Dane Professor of Law at Harvard University, in 
his treatise on Maritime Law, has given an excellent ac- 
count of the rise of the law merchant and maritime law 
and its adoption in England and America. He makes 
very clear the principle that the law merchant, and par- 
ticularly the nmritime law, which governs the law of 
shipping, never has been, and never can be strictly speak- 
ing, the municipal law of any country, but must ever re- 
main in a sense jus gentium (36). Upon this question he 
says: 

**In Molloy's work, de jure Maritime et Navali, he says, 
B. 3, C. 7, S. 15: 'Merchandise is so universal and exten- 
sive, that it is in a manner impossible that the municipal 



all these, its components, while they Are interspersed and qnaUfled bj 
a multiplicity of statutory enactments, are explained, blended and ap- 
plied, and tlie cases for which they hare omitted to provide are solved, 
by the decisions of our English courts of law and equity." See Personal 
Property, Smith's Mercantile Law, 18, 

S4 Hill T. Spear, 60 N. H. 253. 9 Am. Rep. 19& Story Gonf . Law, 
S212. 

8« See 1 Wilson's Works, 887; 1 Blk, Ck>m. 273. 

••The student has been told tliat municipal law means the general 
law of one particular country, e. g., England, the United States. Jus 
gentium is the Latin or Roman expression for a universal interna- 
tional law. 
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laws of any (me realm should be sufficient for the ordering 
of affairs and traffic relating to merchants. The law con- 
cerning merchants is called the law merchant from its 
universal concern, whereof all nations do take special 
knowledge/ And the same idea is expressed in some of 
the cases from which we have already quoted^ where it is 
said that the lex mercatoria is a part of the jus gentinm. 
This doctrine is of great practical importanoe. If it had 
been more freely admitted in English jurisprudence, their 
law of shipping^ especially in relation to liens, would have 
escaped some embarrassment and some uncertainty, much 
of which we are free from. 

^'This principle recommends itself so strongly, and 
equally on the grounds of justice and expediency, that its 
early and general recognition is not surprising. There is 
a remarkable passage in the Pandects, which we think 
bears strongly upon it In the title Lege Bhodia de Jactu, 
to which we have already referred Dig. L. 14, tit 2, Sec 
9, occurs what we should call a case stated to the Ihnperor 
Antonine, calling for a decision. The answer is^ 'I, in- 
deed, am lord of the world ; but the law is (the lord) of the 
sea. Whatever the Bhodian law prescribes in the prem- 
ises, let that be adjudged.' Here is predsely the distinc- 
tion we would suggest The imperial despotism of Bome» 
(While asserting its absolute and universal sovereignty ac- 
knowledge that the ancient code of the little island of 
Bhodes, because it had been sanctioned and established 
by long usage among all whose business is on the sea, 
must govern there. So, too, we find the later codes of 
OleroUy and Wisbuyy and the CSonsolato, for example made 
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not for one state or nation, but for aU ; and imposed upon 
them, not by authority of a sovereign right, but by the 
sanction of a sovereign custom" (37). 

Of the sources and development of this law there is 
some misapprehension. It is frequently stated that our 
commercial law and maritime law comes from the Bo- 
mane, or from the civil law of Bome. This misapprehen- 
sion comes about by the indiscriminate use of the term 
civil law, as though that term meant only the Roman law. 
The truth is that the sanction given to the Bhodian law, 
and the general rules and customs of merchants, by the 
Bomanfi, at the time when they were supreme in the west- 
em world, is the only reason for ascribing the origin of 
the law merchant and maritime law to the Bomans' civil 
law. 

The law merchant developed very highly in the com- 
mercial European countries and it is to the codes of these 
countries that we look for the origin of the modem ideas 
of commercial law, England for many centuries was far 
behind the other countries in matters of commerce and of 
commercial law. Magna Charta indeed has clauses in- 
serted for the protection of foreign merchants, and stat- 
utes were passed from time to time which indicated the 
recognition of a sort of a jus gentimn; but in the later 
books of the law, Glanville, Fitzherbert, Brooke, Brac- 
ton, Fleta, Britton, and later still the books of Lord Coke, 



it Parson's Maritime Law, pp. 22, 23. By sanction of law Is meant 
the power which gives it efficacy— im this context it «eem» to be 
consent but the technical idea is the punishment or penalty for Bon- 
observance— and in all times the penalty of public opinion or con- 
tempt for one who disregards has been regarded as one of the most 
powerful sanctions. 
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indicate scarcely more than the recognition of a law mer- 
chant or mercantile customs. 

The list of maritime codes and commercial regulations 
from the time of the Bhodian law is a long one^ but the 
point which it is important to observe is not the develop- 
ment of the maritime and mercantile law, but its intro- 
duction into the law of England. Lord Mansfield is gen- 
erally given credit for this important improvement in the 
common law, and while he is entitled to the credit of es- 
tablishing it more fully than ever before, and upon the 
lines which it has ever since taken, the name of Lord 
Holt should not be overlooked. 

The manner in which Lord Mansfield accomplished hid 
task is important to the modem student. Mansfield, 
whose surname was Murray, was a Scotchman, educated 
in the Scotch universities, where the civil law was the 
basis of instruction in jurisprudence, as was the civil 
law the basis of the laws in Scotland. Lord Mansfield 
treating the action of assumpi^t as we have just seen as 
an equitable action, freely and without concealment drew 
from the rich storehouse of the civil law for his principles 
of equity and justice, and it may be as plainly and truth- 
fully stated that by this invocation of the civil law as it 
had developed in Europe at his time, he transformed the 
crude code of the common law into something like the 
elegance of a modem syetem. 

The student of American law can appreciate something 
of the vast contribution which the Scotch universities 
have made to the modem jurisprudence, in which we are 
particularly interested, when he recalls that Mansfield 
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touched the cmde body of the common law with this magic 
wand of the civil law, and our own Wilson, with his vast 
knowledge of all of the ancient systems of the law, de- 
rived mainly by his studies at the same great seat of 
learning, was mainly instrumental in giving form and 
substance to our Constitution. In connection with the in- 
fluence of the civil law, or rather this jus gentium which 
traces to the dvil law, as developed in the civil law coun- 
tries of Europe, the student need only be reminded of the 
observation of Chancellor Kent as to the manner in which 
he built up jurisprudence of New York^ particulariy on 
the equity side of the courts, and also to the account of 
the rise of equity as given by Spence in his equitable jur- 
isprudence* Chancellor Kent says : ^'I made much use of 
the corpus juris and as the judges (livingston excepted) 
knew nothing of Frendi or Civil law, I had an immense 
advantage over them« I generally could put my brethren 
to rout and carry my point by my mysterious wand of 
French and civil law. The judges were Bepublicans and 
very kindly disposed to everything that was French, and 
this ^labled me, without exciting alarm or jealousy, to 
make free use of such authorities and thereby enrich our 
commercial law'' (38). 

Perhaps this subject should not be passed without men- 
tioning the name of another distinguished Harvard Pro- 
fessor and Justice of the Supreme Court, whose contribu- 
tions to American jurisprudence through the use of the 
same sources of law can scarcely be overestimated. This 
allusion is of course to Mr. Justice Story, whose writings 



M Illinois state Bar Aaaoclatlon Report, pp. 13-14. 
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and decisions may be said to have established the mod- 
em maritime law within the United States. 

It is observable that the law merchant and the mari- 
time law are not generally distinguished from each other, 
but are frequently used indiscriminately. The only real 
difference is in the sanction— when viewed as a part of 
the mmiicipal law the rules are the law merchant, when 
regarded from the standpoint of international law the 
same rules are the law maritime. Mr. Justice Story ap- 
plies the same principle to a commercial case (39) brought 
upon a negotiable instrument, observing: ''The law re- 
specting negotiable instruments may be truly declared in 
the language of Cicero, adopted by Lord Mansfield in 
Luke V. Lyle (2 Burr. B. 883-887), to be in a great meas- 
ure not the law of a single country only, but of the com- 
mercial world.** 

In this case, notwithstanding the thirty-fourth section 
of the judiciary act, which provides that the laws of the 
several states, except where the constitution, treaties or 
statutes shall otherwise provide, shall be regarded as 
rules of decision, binding upon the federal courts, and the 
highest court of the state of New York had established a 
rule upon the question, the federal court decided contrary 
to that rule, upon the broad principle of commercial or 
maritime law indicated. 

Upon the same principle the same court, in a still later 
case upon the subject of insurance, held that the federal 
court was bound by the general commercial law, inde- 
pendent of the law of any particular state; the Court, in 
its opinion in that case, remarked: 



«• Swift V. Tyson, 16 Pet 19. 
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^^The qnoBtions under our consideration are questions 
of general conunercial law, and depend upon the construc- 
tion of a contract of insurance, which is by no means local 
in its character, or regulated by aftiy local policy, or 
customs. 

'' Whatever respect, therefore, the decisions of state 
tribunals may have on such a subject, and they certainly 
are entitled to a great respect, they cannot conclude the 
judgment of this court. 

^^On the contrary we are bound to interpret this in- 
strument according to our opinion of its true intent and 
object, aided by all the lights which can be obtained from 
all external sources whatsoever, and if the result to which 
we have arrived differs from that of these learned state 
courts, we may regret it, but it cannot be permitted to 
alter our judgment'' (40). 

The United States courts have uniformly adhered to 
this position (41). 

The anomalous result is that the different parties to the 
same series of commercial paper or a commercial trans- 
action may have different rights and liabilities in refer- 
ence thereto, according to the law of the land, depending 
upon the place of residence of the parties and not upon 
the contract or agreement. Some of the states have 
adopted the policy of the decisions of the federal court 
in such matters (42). 



«o Carpenter v. ProYldence-Wasblngton Ins. Co., 16 Pet 494-511. 

41 Railway Co. v. National Bank, 102 U. S. 14. 

4< Trehon v. Brown, 14 Ohio, 486. As early as 1823 Mr. Dane said : 
"A serious evil we are fast running into in most of our states. This 
inundation of books made in different states and nations will increase 
until we can sliake oflF more of our local notions. Our true course is 
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§179. Ezpnss adoption of fhe commoiL law. The 
common law of the various states differs very mater- 
ially. In some of the states, the conmion law of England 
as it existed prior to the fourth year of King James I. is 
expressly adopted by statutes, and it results as a matter 
of course that the decisions of the courts of England sub- 
sequent to 1607, the date of the charter of Virginia, under 
which the colony was established, are not considered as 
binding (43). 

Other states fix the date of the common law so as to in- 
clude the common law and all of the statutes in aid thereof 
prior to the Declaration of Independence, or prior to some 
arbitrary date during the Revolutionary period, so that 
the student may easily ascertain the fact in a particular 
jurisdiction by consulting the statutory or constitutional 
provision. If no express rules are fixed, the Declaration 
of Independence necessarily limits the period when the 
common law of England was a part of the law of the col- 
onies (44). 

§ 180. The national common law. In considering the 
existence of a common law of the nation, sufficient has 
been said to indicate that by natural growth a common 
law consisting of customs and usages must necessarily 



plain ; that is, by degrees to make onr laws more uniform and nationp.1, 
especially when there is nothing to make them otherwise but local feel- 
ing and prejudices. We have, in the common and federal law, the ma- 
terials of national uniformity in many cases. We have a national Judi- 
ciary promoting this unformity, and we hare lawyers learned, indus- 
trious, and able to second the Judiciary. We only want a general 
efflcieni plan supported with energy and national feelings." 1 Wilson's 
Works, 335, note. 

4s Kallenback y. Dickinson, 100 111. 427. 

4« 1 Wash. Real Prop. 04 ; Minor's Inst, 67, 8L 
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develop (45) ; but the student and the lawyer inquire how 
far the common law in the narrower sense has become 
adopted, if at all, into the federal system, and become 
operative in the federal courts (46). 

The question presents itself in two phases : 

First, as a source of jurisdiction. In the first case, 
when the question arose, there was a sharp conflict of 
opinion. In that case it was sought to punish the defend- 
ant criminally as to a matter not made a crime by any act 
of congress. 

The judges were divided on the question of jurisdiction, 
but it seems that the court adjudged a punishment (47). 

It is now well settled, however, tibiat the federal courts 
have no jurisdiction of subjects of litigation except as 
conferred by the constitution or the law (48). 

The second phase in which questions as to the common 
law of the United States arise is as to whether rights are 
to be affected and adjudged according to the principles 
of the common law, irrespective of or contrary to the de- 
cisions of the state courts ; and it would seem that even in 
cases which do not fall strictly within the domain of mar- 



M Smith ▼. Alabama, 124 U. S. 478. 

MMr. Justice McLean said: **Ii i» clear there can he no comnu>n 
Uho of the United Statee, No one will contend that ^e common law, 
aa it existed in England* has even been in force in all its provisions in 
any state in tliis Union. It was adopted so far as its principles were 
suited to the condition of the colonies; and from this circumstance we 
see what is common law in one state is not so considered in another. 
The Judicial decisions, the usages and customs of the respective states, 
must determine how far the common law has been introduced and sanc- 
tioned in each/' Wheaton et al. v. Peters et aL, 8 Pet 659. 

4TtJnlted States v. Worrall, 2 Dall. 884; Cooley*s Gonst Um., pp. 
80,526. 

«• See In re Burrus, 136 U. S. 586, and note on the case. Id. 597-COS. 
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itiine and commercial law, the federal courts may and do 
resort to and apply the common law of the land as snch, 
even though their view of what that law is differs from 
the decisions of the state courts. 

It is not the intention to here discuss the question as to 
how far the national courts will follow the state courts 
as to what the law of a state is, but the discussion here 
will be limited to the common law of the nation. 

Illustrations. 
In Baltimore & Ohio By., v. Baugh (49) Mr. Justice 
Brewer speaking of a case involving the liability of the 
employer for an injury to an employee occasioned by the 
negligence of another servant of the same master said: 
"In Hough V. Eailway Co., 100 U. S. 213, 226, was pre- 
sented the liability of a company to its servant for in- 
juries caused by negligence, and Mr. Justice Harlan thus 
expressed the views of the entire court: ^Our attention 
has been called to two cases deteimined in the supreme 
court of Texas, and which, it is urged, sustain the prin- 
ciples announced in the court below. After a careful con- 
sideration of those cases, we are of the opinion that they 
do not necessarily conflict with the conclusions we have 
reached. Be this as it may, the questions before us, in the 
absence of statutory regulations by the state in which the 
cause of action arose, depend on principles of gmieral* 
law, and in their determination we are not required to 
follow the decisions of the state courts.* ** The court, 
however, wipes away all doubt on the matter of that law 
in the following language: "But passing beyond the mat- 



4*149 U. 8. 368* 
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ter of authorities^ the question is essentially one of gen- 
eral law. It does not depend on any statute; it does not 
spring from any general usage or custom; there is in it 
no rule of property, but it rests on those considerations 
of right and justice which have been gathered into the 
great body of the rules and principles known as the ' oom- 
m<« law.' There is no question as to the power of the 
states to legislate and change the rules of the common 
law in this respect as in others ; but, in the absence of such 
legislation, the question is one determinable only by the 
general principles of law. Further than that, it is a 
question in which the nation as a whole is interested." 

Illustb^tion. 
§ 181. Wli0re the questioiL does not involve a state law. 

The illustrations in the last section show that there is a 
common law of the nation whidb the courts will recog- 
nize. In the case of Murray's Lessee v. Hoboken Land 
and Improvement Co. (50), the process in question by 
which the plaintiff's title was divested was a warrant is- 
sued by federal oflScers in pursuance to federal law, and 
involved no question of state law or jurisdiction. The 
question was whether such process authorized by an act 
of congress was due process of law. Mr. Justice Curtis 
says: '^We must look to those settled usages and modes 
of proceeding existing in the common law and statute 
law of England before the emigration of our ancestors, 
and which are shown not to have be^ unsuited to their 
civil and political condition by having been acted on by 
them after the settiement of this country. We apprehend 



•018 How. 227. 
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there has been no period, since the establishment of the 
English monarohjy when there ham not been, by the law 
of the land, a smmnary method for the recovery of debts 
due to the crown, and especially those due from receivers 
of the revenues/' 

nXTJSTBATIOir. 

§ 182^ ChMistitational interpretatiomi by oMmnoiL law. 

Mr. Justice Matthews, in Smith v. Alabama, says: 
** There is, however, one dear exception to the statraaent 
that there is no national common law. The interpreta- 
tion of the constitution of the United States is necessarily 
influenced by the fact that its provisions are framed in 
the language of the English law, and are to be read in 
the light of its history. The code of constitutional and 
statutory construction which^ therefore, is gradually 
formed by the judgments of this court, in the application 
of the constitution and the laws and treaties made in 
pursuance thereof, has for its basis so much of the com- 
mon law as may be implied in the subject, and consti- 
tutes a common law resting on national authority. 
Moore v. United States 91 U. S. 270" (51). 

§183. Martial law. ''Inter aima silent leges'' (52). 
Martial law is the military rule of the commander having 
actual occupancy and power, and during the existence of 
war (53). 

Martial law displaces tfie civil law and places the terri- 
tory embraced within the declaration of martial law un- 



Bi Smith Y. AlatMLina, 124 U. S. 478. 
Bs In the preoence of war tiie law is silent 

Bt rniylor's PilTate Int Law, 596 et seQ. U. 8. ▼. Dti^elnmn, 02 U* B. 
620i 
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der the mles of military govenunent, which, in effect, 
amotint to but little less than the arbitrary rales of the 
officers administering the government (54). 

Instances of its application in the United States have 
arisen, and a careful investigation of the litigated and 
adjudicated cases which have grown out of the exercise 
of the power of declaring martial law shows the danger- 
ous nature of its amplication ; and it must be admitted that 
during the time of our recent civil war, citizens were sub- 
jected to a ieprivation of their liberty and unwarranted 
injustice and outrage under the guise of martial law. 
This, however, only illustrates that there is a proper and 
improper use of all and any of the instruments of gov- 
ernment (55). 

§184 Military law. Military law differs essentially 
from martial law, with which the student is apt to confuse 
it. Military law consists of the rules and articles of war, 
statutory provisions and customs which govern those en- 
gaged in the military and naval service. It obtains 
equally in time of peace and time of war (56). 

Courts-martial are held by virtue of military law, and, 



MU. S. y. Dlckelman, supra. 

SB Ex. parte MUligan, 4 Wall. 2-143. See also Lnther y. Borden, 7 
How. 1, and notes. Johnson y. Jones, 44 111. 142, is one of the most in- 
structive cases upon this subject In that case Johnson, a resident of a 
district not engaged in the rebellion, and whldi had not been declared 
to be subject to martial law, was arrested, transported from his home 
to yarious prisons, denied the right of trial or hearing, and given no 
means of communication with home or friends. Finally, after being re- 
leased without arraignment or hearing, he vindicated his right in the 
civil courts of Justice. The case is not widely known, but is extremely 
tatereeting and instructive on the subject of martial law. 

56 Luther ▼. Borden, 7 How. 1 (Lawyers' Ck)-operatiye Ed.), and 
notes. 
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within their jurisdiction, the findings and judgments of 
such courts are a part of the law of the land, and are 
not subject to review in civil courts (57), 

Such rules and regulations governing the army and 
the navy, and aU the members and officers thereof, are 
a part of our jurisprudence, and as such a part of the 
law of the land (58). 

§ 186. Ecdesiastical and canon-law (59). While the 
canon law is no part of American municipal law, it may 
be affirmed that in the same way that the customs of 
merchants were recognized and respected by the civil 
courts of England, so the customs and rules of the church 
will govern in matters purely spiritual (60), while as to 
civil matters and property rights growing out of mem- 
bership of the church, the civil courts maintain juris- 
diction to protect and preserve the rights of members 
(61)- 

These systems are not generally regarded as suitable 
to this country, and for that reason are not held to be a 
part of the common law adopted by the states (62). 



»T Johnson ▼. Sayre, 168 U. S. 109. 

Bs Clossen y. Armes, 7 Appeal Cases D. G. ; 58 Alb. Law Jour. 40. 

See Mlddleton ▼. Crofts, 2 Atk. 650. 
•0 Watson v. Jones, 8 Wall. e7». 

•i Chase ▼. Cheney, 68 111. 600; 11 Am. R^. 96; Note by Hon. Mel- 
ville W. Fuller In 10 Aul Law Reg. 814. 

•s Jones y. Jones, 90 Hun. 414 ; Burtes y. Burtes, Hopk. Ch. 567. 
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